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ON TITLES. 

Under Tenants for Years. 

^THHESE Tenants may assign their terms, 
or make mider-leases, or encumber the 
land with rent-charges, or any like charges. 
Such rents must necessarily be chattel interestSj 
though limited for the lives of the grantees. 

And therefore if lessee for years grant to 
another a rent out of the land, for the life of the 
grantee, this is a good grant during the term, 
if the grantee so long live; for this grant 
flhall be taken strong against the grantor, and 
shall not be void, when, by any construction, 
it may be good (aj. 

(aJ Buif9 case, 7 Rep, fl3, 

VOL. II. ja 



2 ON TITLES : 

So if lessee for years grant land to another for 
the term of his lifcj the grantee hath the whole 
term; but with this collateral determination^ 
if the grantee live so long {b) ; and the con- 
struction is in this respect the same on a deed 
as on a will (c). 

And a rent-charge for life as a freehold in- 
terest cannot, in point of estate, exist by force 
of a title under a term of years (d) . 

And the same rent cannot be a freehold 
interest as to some lands, and a chattel interest 
as to other lands (e) ; or, aa lord Coke ex- 
presses it, " One entire rent cannot be a free-- 
hold out of black acre^ ^*c. and a chattel out of 
white acre" 

But a rent may be a freehold interest, as a 
charge issuing out of freehold lands, and at the 
same time confer a charge, by way of distress, 
on lands held for years (fj . 

The better opinion is, that b. judgment is not 
a lien on the term itself; but that the term is 
bound only from the time at which the writ of 
execution is delivered into the sheriff's office, 
(g) ; but an equity of redemption of a term 
is not bound by execution (h). Mr. Serjeant 
Hill gave an opinion, that the creditor had a 
right to sue an elegit, and that on an extent, 

(b) 7 Rep- 23- (cJ Ibid. (dj Ibid. 

(ej Ibid. (f) 7 Rep. 33 b. ' 

(g) Burden v, Kennedy^ 3 Atk* 37(^ 29 Car. 2. c. 3. 
(h) 3 Atk. 379 ; Lysler n Dolland, 1 Ves. |aa. 43U . 
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the title of the judgment creditor, would (as in 
the case of freehold lands,) have relation to the 
time when the judgment was docketed. This 
opinion has not been followed in practice. 

A sale of a term by the king's debtor, before 
the term is extended, is good against the 
crown, unless the sale can be impeached for 
fraud (ij. 

But if there be merely a right of entry ^ the 
term cannot be assigned till the estate has been 
revested by entry (k) . 

For it is an ancient maxim of the common 
law, that a right of action, or chose in action, 
cannot be granted or transferred to a stranger 
(IJ; aiid thereby, as lord CoAre observes, "Is 
avoided great oppression, injury, and injus* 
tice/' (m). 

Whether the term be actually vested, or be 
limited by way of interesse termini^ it is assign- 
able (n) . But a person who has a contingent 
interest under a term cannot, it should seem, 
(sed qtuer€j) assign the same at law ; nor is a 
term held under a legal title, and limited by way 
of executory bec|uest, assignable at law, so far as 
it is placed in an executory state (oj. Con- 
tingent interests under terms and executory 

CiJ Sir Gerard Fleettoood, 8 Rep. 171, 

(kj Stevens r. Hanham, 3 Lev. 312, 4 Mod. 4S. 

(IJ 1 Inst. 266 a. (mj Ibid, (n) 1 Inst 46. Perk. § 91. 

CoJ Lampefn casC; 10 Rep. 46 ; Manning'z case, 8 Kep. 94. 

B 2 
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interests, and terms reduced to the conditioi^ 
of a right of entry, may be released (p). 

And assignments of terms under a title, 
depending on a contingent or executory in- 
terest, will, when they are made for a valuable 
consideration,'be supported in equity. 

When a term is bequeathed to A during his 
life, and after his death, to B, the interest of S 
during the life of -4 is executory. 

Jn point of law, the whole term is in Aj 
determinable by his death; and if JB release 
to^, ^ will have the term absolutely; and if 
A assign to J3, B will have all the term 
absolutely (q)* 

And if A .and B join in an assignment to a 
purchaser, the assurance will amount to an 
assignment of the term by A^ and to a release 
of the possibility by B. 

Had the term been for one hundred years, 
and the gift been to A for fifty years, if A or 
if JB should so long live ; and after the deter^ 
mination of that estate, then to C for the 
residue of the term ; 4hen each donee, whether 
the gift was by deed or will, would have a 
legal estate (q q). 

In this instance^ the estate of ^ is measured, 
and is a new term ; while in the other instance it 
could not be ascertained how many of the years, 
as distinguished from the residue of the term, 
were to belong to ^. . 

(pj Lanipei*^ cwae, lo Aep. 46 ; Manning'^ ame, 8 Rep. 9^ 
C^J Ibid. (q q) Koird. 524. 
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And' in a deed of grants except so far as it 
is by way of trust, a lifmitatien over cannot be 
made after a term • of years, or other chattel ^ 
interest, has been granted to A for his life, or for 
the life of B. 

An executory interest in chattels real, is also 
transmissible to executors or administrators^ and 
may be bequeathed. It may also pass by the 
bargain and sale of commiasioners of bankrupt. 

It is frequently important to consider "whether 
die assurance of a tenant for years amounts to 
an assignment^ or is only an under-lease. 

The mere reservation of rent will not, as was 
once supposed, cause the assurance to be con- 
sidered as an under-lease^ Every deed which 
passes alVthe time or estate of the termor, either 
in all or in -a part of the lands, will amount to^ 
an iassignment of the landa which are comprised- 
in the assurance (rjs 

And a grant for a less portion of time than- 
the whole term, either by excepting the last 
day of the tem>, or by hmiting a term which 
may, or necessarily must, determine before the 
end of the original term, will be an- under- 
lease ^s}* 

From the case oiJermyn v. Orchards (Shower'^ 
Parliament Cases fs s}i and from the language 
of some of the other Reports in which that case i^ 
to-be found, it might be inferred that an assign-^ 

(ry izd Vol. Practice of Conveyancings p% 124* 
($) ftid. (s t) igg. 

B 3 
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ment must necessarily pass all the interest of 
the termor; so that an assignment to commence 
from a future day^ or on an event, would be 
void. 

On principle, it would be perfectly correct 
that no assignment should be good unless it 
created an immediate tenancy, in other words^ 
privity between the assignee and the reversioner 
or remainder-man. But Jertnyn v. Orchard is 
not to be relied on as an authority, that an 
assignment is void, merely because it is to com- 
mence in interest from a future day, or upon 
an event. 

There are cases (t) which admit that a grant 
of lands held for a term, to commence from 
a future day, or upon an event, is good; as, if 
lessee for years grant to A^ that if J. S. die, 
A shall have his term, this is a good grant; 
and yet the term is to pass on a contingency^ 
and the grant is suspended in operation in 
respect of vesting the estate, until the contin*- 
gency arise. So if one grant to another, that 
if he can obtain the good will of the lessor, he 
shall have the grantor's term, then if he per- 
form the condition he shall have the term^ 
otherwise not. 

And though, by the words of the habendum ^ 
the term may be limited from a future day» 
yet if the assignment contain a grant of all the 
estate, &c. these words will pass all the time of 

(0 Plow. Com. 534*. 
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the term, and the habendum will be deemed 
repugnant, and rejected (uj^ 

But when the clause of grant is carried on^ 
with a connection, so as to grant the term 
in futurOj or at least after the death of a person, 
as, if lessee grant his term after his death, the 
grant has been deemed void. 

The technical reason of the invalidity of a 
term, assigned to commence after the death of^, 
may be the legal notion, that the life is of longer 
presumable continuance than the term. It is 
difficult on any other ground, or even on that 
ground, to reconcile the authorities* 

It is quite clear that every tenant, except a 
tenant in tail, or of a chattel interest, may create 
a term of years to commence even after his 
own death (u u) • 

The material distinction between an assignr- 
ment and an under-lease^ is, that an under-lease 
leaves a reversion in the termor. It must be the 
ultimate part of the term, so that the only 
privity may be between the termor and his- 
lessee. 

For this reason the original lessor or his 
assignee cannot maintain any action upon 
covenants ; or bring any action of debt, founded 
on the privity of estate, against the under- 
lessee, or any person claiming under him. 

Another consequence is, that the underlessee 
cannot surrender to the original lessor. He 
must surrender to his immediate lessor (the 

CuJ Jerm^/n v. Orchard, Show. 1^1. Case* aQ7» 

B 4 
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termor,) or his assignee. Nor is snch ander^ 
lessee capable of a release by way of enlarge-* 
ment from the original lessor (v). 

Sometimes also a question arises whether 
the instrument amoimts to a lease, or is merely 
a contract for a lease. The leading authorities- 
on this point are Shep. Touch. 270; Bagger v^ 
Brawn (w) ; Goodtitle dem. Bstwick v. Way (x) ; 
Dot dem. Coore y. Clare^ Lady Montagues 
case (y). 

The distinctions afforded by these cases will 
be drawn in the fourth volume of the Practice 
of Conveyancings in the chapter on assignments 
of terms of years. 

In considering titles depending on leases or 
other assurances, either for lives or years> 
several points are to receive attention. 

1st, As to the Title of the Lessor. 

When Leases are granted by corporations, 
ecclesiastical persons, &c. it is neither theprac-* 
tice, nor does it seem necessary, to require any 
evidence of the title of the lessor. 

Whether in other and ordinary cases a 
purchaser had a right to require the seller to 
produce evidence of the title of the lessor, was 
for a long, period, a point on which a great 
diversity of opinion was entertained by the 
profession (z). « 

CvJ 3d Vol. Practice of Convet^andng, p. 35^* 

Civ]) 2 J. Black. Rep. 973. 

fx) 1 Term. Rep. 733. a T^m Rep. 739. 

(tfj Cro. Jam. 301 ; Bulstn 190. (z^ 1 Yok p. 13^ 
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The present practice, and the authorities^ 
lean towardk requiring evidence of the title of 
the lessor; and it was always agreed, that when 
the lease was made under a power, either in an 
act of parliament, or in a private conveyance, 
the title, as fitr as it was connected with the 
power, must be stated. Even a person who 
contracts for a lease has a right to the inspect- 
tion of the title of the intended lessor faj. 

Sdly, The Duraticn of Interest ^ ^. 

Care must also be taken to see that there 
exists under the lease that duration of interest 
which is professed to be granted ; and that this 
interest is, in point of title, or collateral deter- 
mination determinable by those means only, or 
at that time only which is stipulated between 
the parties. 

3dly, The Renty ^. 

Care should also be taken that the rent is^ 
only of that amount which is stated in the 
contract, sibce an increase of rent would 
diminish the value of the purchase. 

4thly, The Tenant Bight, ^. 

Also, that there is not any existing tenant 
right which can affect the title with a trust. 
On this subject, Mr. Butlers notes on trusts 

(a) 28t Vol. p. 14. 



10 OS TITLES T 

arising from tenant-right, and the case^ a£ Xe^ 
r.Vermny (a a) and the arguments of that case^ 
will be read with particular advantage and 
great satisfaction. The late case of Nesbitt v^ 
Tredeimickj in Ireland (b)^ is in unison with the 
general tendency of the decisions in England.. 
It proceeds on the ground, that, as the leasehold 
interest was forfeited absolutely to the mort^ 
gagee, so was the benefit under the* renewed, 
lease. And in this place it is to be observed^, 
that a lease in consideration of a surrender 
of a former lease, is implied notice of the 
lease, and leads the purchaser to an inves- 
tigation of the intermediate title, and conse- 
quently the examination of all prior leases and 
mesne assignments (c). 

In such instances therefore it is obrious that 
the evidence of the title should be traced for a 
considerable period; and in some cases, and 
such is the practice, even for sixty years or 
more, so as to show that there is a good title 
in equity as well as at law. 

5thly, The Surrender^ ^. 

Also in titles depending on leases by eccle* 
siastical persons, &c. it is essential that the old 
lease should be surrendered, &c. before the new 
lease is granted; or should be surrendered, in 
point of law, by the acceptance of the new 
lease ; or should be surrendered, ended, or 

(a a) 7 Bro. Par. Cases 432. (h) 1 Ball and Beatty 29^ 

(c) Coppm V. Fcmykough, 9 Bro. C. C. 291. 



UNDER TEITAKTS FOE VEARS. IT 

Jetermined, within a year from making the 
lease (d). Many titles are defective for want 
of attention to these particulars. 

The surrender is frequently taken from the 
cestui que trusts, instead of being from the 
legal tenant. This is erroneous. 

Sometimes, also, no actual surrender is made; 
and the new lease, instead of being granted, as 
it ought to be, to the legal tenant, under the 
former lease, is granted to the cestui que trust ; 
so that there is not any virtual surrender of the 
subsisting lease. 

This is also a defect, unless there be an actual 
surrender by the legal termor; and whenever 
the defect occurs, and remains material to 
the title, all persons concerned in interest at 
law and m equity, at least at law, should assist 
in completing the title, and in making an 
efiectual surrender, and in obtaining a new 
lease. 

But such defective leases, though voidable 
by the successor, are good against the lessor 
hhnself; and eventually a title which was 
defective on this ground, may become good by 
the acceptance of a new lease, when the title 
is so circumstanced, by effluxion of time, or 
by a subsequent surrender, &c. that it is free 
from the objection which existed at the date 
of a former lease. 

(d) 32 Hen. VIII. c. 28; 1 Inst. 44 b. 
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6thly. Merger^ ^. 

Terms^ like all other particular estates, are*' 
liable to merger in the estate next in reversion 
or remsdnder. 

Whenever it may be necessary to apply 
the learning of merger, the drd volume of the 
Practice of Cotroeyancing will afford material* 
information. 

These leading points should be kept in 
mind ; 

1st. A legal estate cannot merge in an equit* 
able estate ; but sometimes an equitable estate 
may be extinguished in the legal estate. 

2dly. A remainder or reversion cannot merge 
in a prior particular estate ; but the prior 
particular estate must, if any merger take place^ 
be absorbed by the reversion or remainder. 

Sdly. The better opinion is, that one term 
may merge in another, although the term in 
reversion or remainder be for fewer years than 
the term comprised in the prior estate^ 

4thly. A term which a person has as executor,, 
administrator, or in right of his wife, will not 
merge in the freehold or inheritance which he 
had before the term became vested in him by 
such act of law. Nor will a term so held in 
another's right be merged by a subsequent 
descent of the reversion or remainder (e). 

(e) Plait V. Sleep^ Cro. Jac 375^ 
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But m purchase of the reversion or remainder 
by a person having a term in another's right, 
will occasion a merger of the term, even though 
the purchaser be a trustee of the term. 

5thly • The term will merge as to that part or 
share only in which the same person has the 
reversion or remainder, and also the term. So 
that if he have the term in the entirety of the 
lands, and the reversion or remainder in one 
third part of the lands, the term will merge as 
to one third part only. 

6thly. Although the term, and the reversion 
or remainder, be limited by the same deed or 
wilL; as to ^ for years, remainder to A for life, 
the term will merge, except in particular cases; 
as, where A is tenant for the life of C, remainder 
to A and fi for life : in that case, on account of 
the joint-tenancy, the estate for the life of C will 
be protected (e e) . But the same person may be 
tenant for life, with remainder for years (f). 

A made a mortgage for a term of 500 years, 
and afterwards another mortgage for a like term. 
Both the mortgages were satisfied, and the 
terms were assigned to distinct trustees ; one 
term to each trustee, upon trust to attend the 
inheritance. Some time afterwards the owner 
of the fee took an assignment of the first term 
with an intent to merge it, or have it surren- 
dered ; but it was held that the merger was 

(e O Wiseof^ case, 2 Rep. 6o. 

Cf) 1 Inst, 54 b. ; 3 ffraaife tf Cmveyandng, 44, 45. 
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prevented by the intervention of the other term 
outstanding in another person (g). 

This case sh^ws how cautious the convey- 
ancer should be in surrendering a term. The 
surrender should be to the person having the 
next immediate estate in remainder or reversion. 
This cannot always be done with certainty, for 
want of knowledge of the precise state of 
the 'title ; and it seems advisable in those 
cases, to make the surrender by deed-poll, and 
generally to the person or persons then having 
the next immediate estate in remainder or 
reversion. In this mode, the term would, it 
should seem, be effectually extinguished. 

The practice of using words of assignment as 
well as of surrender is even still more eligible 
and safe. 

7thly, Succession* 

In investigating titles under leases, it is also 
necessary to be satisfied that the right by 
r<H]ccession or transmission is consistent with the 
rules of law, and the nature of the title. 

These points will be examined under the 
heads of Titles under Heirs, Special Occupants, 
General Occupants, Executors and Adminis-^ 
trators. 

Sthly, Renewdlsy^. 

Under the head Tenant Right, some points 
connected with tiie learning of renewals arc 

(g) WhUckurck V. WhUchurch, a P. WiU. 336. 
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noticed. Others wiU be noticed under the bead 
SorrenderSy &c. 

The general rule is, that renewed estates 
are subject to the same uses, or rather trusts^ 
as the estates which existed^ under the old 
leases. 

By difierent acts of parliament, incapaci* 
tated persons are, under certain circumstances^ 
and in certain modes, enabled to renew and 
make surrenders for the purpose of renewal. 

Frequently by wills, &c. lands held for 
freehold leases are limited by way of strict 
settlement. 

With a view to future renewals this is highly 
improper ; since, in the case of a limitation to 
A for life, with limitations over to his unborn 
5ons, with an interposed remainder to trustees 
for preserving remainders, no efifectual surrender 
can be made unless by an act of parliament, or 
the decree of a court of equity, sanctioning the 
act of a trustee to destroy the contingent 
remainders. 

To avoid all difficulty on this subject, the 
legal estate should be vested in the trustees to 
renew, &c., tad to raise fines, &c., and subject 
thereto, the equitable ownership i^ould be 
settled ; or at least if die legal estate be limited 
to the beneficial objects of the settlement^ 
a power by way of use should be given, 
ipnabling the trustees to surrender, &c. mort- 
gage, &c. 

And as the absence of a trustee may prevent 
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either an actual ^arrender, or an exercise of a 
power given to several persons jointly, a power 
might be so penned as to authorize die exercise 
of it by such of the trustees as may be in 
England^ and not under any incapacity to 
surrender. 

The learning respecting terms of years &c. is 
of essential importance to titles, since the pro-^ 
perty held under leases and terms of years, apd 
other chattel interests, is of immense value ; and 
the practice of keeping terms on foot to attend 
the inheritance, renders this learning still more 
extensively useful. In the JBssay on iht Qtumtity 
&f Elates a summary of the learning respecting 
tiie constituent parts of terms of years will be 
found. The subject should be pursued in 
Bacon's Abr. chap. Leases, and chief baron 
C(Myns's Digest, title Estates ; and the learning 
respecting attendant terms Is collected in 
Cmiynis Digest, Chancery (h) ; in Mr. Butler's 
Annotations on Coke on Litt., and by Mr. Swig-- 
den in his Venders and Purchasers. The rules 
of law and practice, applicable to the assignment 
of terms and of attendant terms, will be inserted 
in two chapters of the fourth volume of the 
Practice of Conveyancing. 

In reference to terms of years, the more 
prominent points to be considered are, 

1st, The right of the lessor to lease. 

2dly, The capacity of the lessee to receive 
the lease. 

(h) Tru»t.4 W. 32. 
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' 3<Hy, The. right or ability of an assignee to 
assign the term. 

• 4thly..The capacity of an assignee to receive 
the term. » 

, 5thly. The deduction of the title under the 
term- 

V 6thly. The accuracy of the words descriptive 
of the parcels. 

• 7thly.. The competency of the words of 
limitation in the lease, or in the assignment. 

V The law respecting the date of the lease; the 
conmiencement of the lease; the duration of 
the lease ; the mode of computing the time . of 
duration or continuance, next present them-* 
selves for consideration. 

To dilate* on all these heads would be to waste 
the; time of the student, and withdraw his atten- 
tion from those works which contain ample 
information on the subject. 

A general outline will be found in the Essay 
on the Quantity of Est dies. However a few 
points of contrast will be useful. 

1st. Leases for lives confer freehold interests ; 
leases for years, or for y?2(rs determinable on 
lives, are chattel interests. 

2dly. Leases, and other assurances limiting 
estates for lives, must be measured by the * life 
or lives of a person or persons i^ being at the 
d^te of the grant, &c. or by some event con- 
nected with a life or lives in- being, as widow^^ 
hood, &c. The like observation is applicable 
to copyhold grants for lives ; and each gmnt 

VOL. II. c 
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must pursue the custom, and be of the entire 
tenement at the ancient rent, customs, SCc. 

3d]y. Terms of years may be either absolute^ 
or with a collateral determination. 

They may be, and frequently are, determin-- 
able on a life or lives. This collateral deter- 
mination may be marked by the life or lives 
of a person or persons to be born> as i;rell as of 
a person already born ; as, if A and J3, or either 
of them, should so long live ; or if ^ and B^ 
and their first son to be hereafter born^ or any 
or either of them ishould so long live. 

4thly. A lease to J^ for the life of A and B^ 
gives fin estate while they and the survivor of 
them shall live. 

A lease to A^ while A and B shall be justices 
of the peace, or shall be resident in Norfolk^ 
ivill determine on the death oiany one of them ; 
or when either of them shall cease to be a justice 
of the peace, or to be resident in Norfolk. 

A lease for years, if A and B shall so long 
live, will determine when either of them shall 
die. Hence the practice to add, when the 
intention requires it, *' If they or either of 
them should so long live/' 

5thly. At the common law, leases for lives, 
of l^nds in possession, must be completed by 
livery of seisin, or made by lease and release, 
&c. Estates for lives under powers, may be, 
indeed ought to be, created without livery. 

When livery is made, it is not of any avail. 

Leases for years may be created without 
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livery 9 unless they be of the reveman. They 
might, by the common law, be created without 
writing ; and now may be created by parol, 
widi writing, evidencing the contract ; and 
rcoerskmary or future leases may be created in 
like manner. 

But a lease of the reversion passing the estate 
and the services immediately to the lessee, 
cannot be created without a grant, and a grant 
cannot be eflectual without a deed. 

^thly. By the common law, estates of free- 
hold cannot be granted to commence in future. 
Leases for years, unless they be under a power, 
or some enabling statute, requiring the lease 
to be m possession, may be limited to com- 
mence from a time to come, or on an event. 

And, under the learning of executory devises, 
and s^nii^ng uses, estates to commence in 
futuro Bfe good. 

So trusts and estates in rents, &c. on the 
creation thereof, may be granted by deed or 
will, to commence in futuro (h h). 

7tlily. By the common law, leases, except a 
lease from an in£wt, may be good with or 
without any reservation of rent ; while leases 
nnder powers, or enabling statutes, must, in this 
and every ether respect, conform to the power. 

8thiy. Though in the limitation of terms of 
year there must be words, marking with 
certainty, either in expression, or in construc- 
tion, the duration or continuance of the terms ; 

Ch h) Ewsy on Estates, chap. Freehol<l« 

c 2 
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and in leases for lives there mu^ be a ce rtainty 
of the lives ; yet in the assignment of lancb 
held for lives, or for years, all the estate may- 
pass by words of grant, without any; words of 
limitation to heirs, or to executors, or any 
words expressive of time. 
' This observation is applicable to deeds as 
well as wills. 

Othly . Freehold estates for lives in lands, and of 
the legal estate, must, however created, be transr 
ferred by livery of seisin, or by lease and release, 
or other mode which is equivalent; while estates 
in lands, under terms for years, may be trans* 
fcFred by mere writing, except they confer a 
title to the reversion and services; , and under 
such circumstances there must, it is appre- 
hended, be a grant, or assignment by deed. 

An end may be put to a term of years 
by extinguishment thereof in the reversion 
or remainder ; that is by a surrender of the 
term (()• 

An interesse termini cannot, in point of legal 
form, be surrendered ; nor enlarged by. re-lease 
or confirmation (k) . It may be re-leased ; of 
course it must be by deed ; and a deed importing 
to be a surrender may operate as a re-lease. This 
interest may be assigned (I) ; it is transmissible 
to executors (m) ; or it may, as well as an 



« 

^ij Shep* Touch, chap. Surrender. 

fk) 1 Inst. 46 b. 370 a. 396 a. 

(tj 1 Inst. 46 b. (m) Ibid. 
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actual term, be virtually surrendered . by the 
acceptance of another term of years, or other 
estate^ incompatible with that interest. 

Merger is another mode of extinguishing a 
term of years- 

And a term of years, may be defeated by a 
canditionj or a proviso of cesser. 

It is frequently necessary, in the investigation 
of a title, to ascertain that the condition or 
proviso of cesser has operated ; in other Fords^ 
that the events have happened. 

The surrender of a term which has been long 
dormant is sometimes presumed (n). 

The late case of Doe d. Graham v. Scott (o)^, 
has induced great caution in relying on the 
presumption of the surrender of a term. Of 
^ term which has been assigned to attend the 
inheritance, unless the . title to the inheritance 
has been in opposition to the trust declared of 
the term, no surrender will be presumed ; and 
no less time than twenty years will raise the 
presumption that a mortgage term has been 
suvrendered (p) ; and the late decision in 
Cholmondeley v. lord Clinton ,md others j^j^)^ 
has, if right in principle, greatly shaken the 
confidence which, in practice^ used to. be placed 
oa such presumption. 

* 

{n) D%e V. Si/bourn f 7 Tenn Rep. a ; Goodtitle v. Jotus^ 
7 Tenn Rep. 47. 

(oy 1 i East 478. 1 (p) Doe v. Calvert^ 5 Taunloir 176. 

(i) aMerivale 171. 

c 3 
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When the possession has been adverse against 
the inheritance, and i^ainst a term of years 
carv'cd out of the inheritance^ the title obtained 
against the termor by adverse possession will 
protect the possession against ejectment^ though 
the seisin may be regained in a real action by 
the owner of the inheritance. But according 
to lord Cake (r)^ " if lessee for years be 
Ousted) and he in the reversion disseised, and 
th^ lessee re^lease to the disseisor, the dis** 
seisee may enter, for the term of years is eic* 
tinct and determined''; and lord Ccke further 
observes, ^* But otherwise it is in case of a 
** leiisee for life ; for the disseisor bath no term 
^' of years whereupon the lease of lessee for 
•* years may enure/' (t) 

When a term of years is in two joint-tenants, 
an assurance by one of them will not pass more 
than his moiety or share; yet one of several 
ixMUteri or admimttator^ may assign the 
entirety of die lands, or demise them for all or 
any part of the term (t). 

And an assignment purporting to be from 
ieBtral executors, and e&ecuted by one only of 
them, will be effectual for the entirety* 

This point was onc6 doubted. It was after-^ 
wards treated in practice as the opinion most 
consistent with the nature and office and power 

(r) I lost. 979 b, and 973 a» ($J I ImU 073 a^ 

(tj Sbep. Touch* 484. 
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of an executor. And the point was lately con- 
sidered, and so ruled by CA. J. Gibbs^ at nisi 
priusj and so decided in Chancery. 

Of Titks under Tenantt by Statutt Metchanir 

Staple J ^c. 

Tenants by statute merchanty staphy elegit y 
See have, in point of law, an interest measured 
by the quantum of their debt ; but in equity 
they have merely a security for money. 

Their interest is of a chattel quality, and not 
of freehold tenure ; though by the special pro- 
vision of the acts of parliament,, under which 
their interests originated, tenants under statutei^ 
merchant and of the staple may maintain an 
assize^ which is by the common law a remedy 
proper to an estate of freehold • 

If the debt be 100/, and the extended value 
be 5/. per annum, the estate will continue ta 
the end of twenty years ; but the estate may 
determine at an earlier period by casual profits ; 
and the account may be taken at law on the 
writ venire fadas ad compittandum. 

At law, the extended value only is regarded,, 
and this value is generally far belpw the actual 
value, 80 as to mjike an allowance for the losd 
of interest, &c. 

But in equity, the estate is considered merely 
as a security for the ^eht^ interest and costs ; 
tnd the estate of this tenant may be tedeem/ed 
like a mortgage, on payment of the principal, 

c 4 
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interest, and costs; and the account will be takeil 
according to the actual, and not the extended, 
valu^ (u). Whether there be any limit of time, 
after which a court of equity will not administer 
this relief, is a point on whict no decision has 
been found. 

These interests being of a chattel quality^ 
may be assigned as other chattel interests, with- 
out livery of seisin, or may be bequeathed by- 
will as personal estate ; and on the death of 
the tenant they will devolve to his executors^ 
or other personal representatives, or pass to 
a legatee by bequest, and assent to that 
bequest. 

The estate may be in reversion, or in pos- 
session ; and one estate of this description may, 
it should seem, merge in another estate of the 
like description (xj. 

And certainly it may merge in a term for 
years, or any estate of freehold ; and it may be 
surrendered to the person who hath the next 
estate in reversion or remainder (yj . 

A j)erson who buys an estate of this descrip- 
tion must consider it rather in the nature of a 
mortgage and consequently redeemable, than as 
an actual and absolute ownership. 

The like observations are for the most part 
applicable to the estate of executors^ and trustees, 

• f mJ Marsh ▼. Lee^ fl Vent. 338. 

. (^jc} Dighton t. GremnUe^ Ventrk 331 ; CoUis's Parliomentaiy 
cases, 64. 
CyJ 3d vol. o£ the Practice of Cqnvei/aneingjf^, 177. 195. 



UXDER tENANTS AT WILt. 25 

who hold lands till debts are paid ; for their 
estates will determine when the debts are paidl 
In the case of a tenant by statute, &c. the estate 
will not determine except there be a judgment 
on the writ venire facias ad computandum^ 
ascertaining that the debt is satisfied (z). 

Under the same description may be classed 
the estates of persons who hold qtwusque^ as 
in the instance of rights of entry, granted by 
annuity deeds, and by conditions of re-entry, in 
\rhich the feoffor, &c. is to hold till, &c. (a). 

Some of these interests devolve to the heir ; 
but when they attach and become vested they 
are chattel interests (h). 

Under Tenants at Will. 

At tills day tenancy at will cannot arise 
without express grant or contract. All general 
tenancies, with the exception of the tenancy of a 
mortgagor, under his mortgagee, and of a cestui 
que trust, under his trustee, are, by implication, 
and constructively, from year to year. 

A mortgagor, or a cestui que trust, though 
accounted for many purposes, a tenant at will, 
19 so by implication only, and in a secondary 
sense. Such tenancies from year to year may 
devolve to the executors or administrators, or 
may be assigned. 

(z) Shep. Touch. 358. 

{a J Jematt v. Cwdcy^ 1 Siderf. 344; Sir i:ho.Ra}iin. 135* 
Lift, sec 327. 

(I) Jcmoii. C<AioUifj 1 Siderf. 349, - 
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An actual tenant at will has not any assign* 
able interest. His interest, however, admits of 
an enlargement by release (c). 

Under Copyholders. 

For some purposes a copyholder is considered 
as tenant at-will. 

He has a tenancy, so far that his estate may 
be enlarged and converted into a freehold in- 
terest by re-lease of the lord (d) . In all other 
respects the duration of his interest depends on 
the extent of the customary grant, and the 
custom of the manor. He will be tenant in fee^. 
in tail, or for life, according to the form of the 
grant ; and, informal words, warranted by the 
custom, may pass the inheritance, as a grant to^ 
a man to hold sibi et sius. The copyholder can- 
not have a fee when the custom is to grant for 
life ; but a custom to grant in fee warrants a grant 
to a man and the heirs of his body ; and a custom 
to grant to several successively for three lives 
warrants a grant to one person for three lives (e) .. 

His alienation must be governed by the 
modes prescribed by the custom of the manor. 

In general no estate can pass inter vivos with- 
out a surrender. As against an heir of a de- 
ceased tenant, a will, and a surrender to the use 
of that will, was necessary. 

{cj Litt. sec. 460. 
* (d) sd vol. of the Practice of Ctmoeyanenigt 384* 
(ej SmarUe v. Penkattoto^ 2 lord Bayiiu ^94.' 
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As to persons dying after the twelfth day of 
July 1815, the necessity of a surrender to the 
use of a will is superseded (f). 

This statute will give occasion to a series of 
decisions involving numerous questions of great 
njcety. 

Equitable estates may pass by contract, or 
by will, without any surrender to the use of 
the will. And if there be any estate tail, the 
customary mode of barring the entail must be 
observed (gj. 

This rule equally prevails when the estate tail 
is of the equitable, as when it is of the legal, 
ownership, except as to the equitable estate tail 
in particular cases, in which the tenant in tail 
has done every thiti : in his power to bar the 
entail, and has been prevented by fraud, or 
breach of trust in his trustees, from accom- 
plishing his intention (h) • 

It is now agreed that the equitable tenant 
in tail of a copyhold estate may sufier an 
equit ble recovery ; and it should seem that 
the case of Otway and Hudscn will be appli- 
cable only when the lord reftises to allow the 
equitable tenant in tail to sufier a recovery 
in the lord's court, and the trustees also refuse 
to make a surrender to the use of the cestui que 
trest^ as tenant in tail, so as to give him a 

(f) Statate of 55 Geo. UL c. iga. 
Cg) PuOyt y. Miidkton, 9 MQd.483. 
fhj Ofuy Y. Uuiam^ 2^ Yam. 585 ; Pidhfn v. MiddUon, 
9 Mod. 483, 
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legal estate tail, and qualify him to suffer a 
legal recovery in the lord's courts 

In general a customary recovery is the 
proper mode of barring an entail of copyhold 
lands^r , 

In some manors, however, the entail may be 
barred by a surrender ; or a surrender to the 
use of a will ; or by a forfeiture and re-grant ; and 
two or more of these modes may be concur- 
rent ; so that either of them may be sufficient. 
And when lands may be entailed, it is of 
necessity, in intendment of law, that the entail 
may be barred ; and it may be barred by a 
surrender to the use of a purchaser, or of a 
trustee, or even a surrender to the use of a 
will, unless some special mode of bsirring the 
entail, has been prescribed by the custom of the 
manor. • . 

Some manors do not admit of entails : and 
when 1^0 entail can be created of the legal 
estate, none can be created of. an equitable 
estate; and therefore, an attempt to create an. 
estate tail by way of trust, in lands which 
do not admit of an entail at law, will ba 
nugatory. j 

Instead of aiming to create an entail, there 
should be special limitations of trust, adapted, 
as near as may be, to limit an interest, as-, 
similated to the nature of an interest under an 
estate tail. 

This may be done by way of trust for such 
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person or persons, as for the time being, within 

the period of certain tives, and twenty-one 

years, shall be seised of the freehold lands under 

or by virtue of the settlement made thereor, or 

any conveyance to be made, or fine levied, or 

recovery suffered thereof; so that the same, &c. 

-may go, devolve, &c. to the same person, &c. 

or the copyhold lands may be directed and 

declared to be held in trust, &c. for A for life, 

with limitation to his first son; or his first son 

who shall attain twenty-one, or die under that 

age, leaving issue living at . his death, for an 

estate in fee, with suitable limitations over ; or 

to A and his heirs, and if he should die without 

issue living at his death, then over. 

: Limitations of copyhold lands, in the form 

of estates tail, are considered as conditional 

fees, when the lands do not admit of an 
entail. 

For this reason, and also because certain 
hereditaments, not being tenements, are not 
entailable, the doctrine of conditional fees 
ought to form part of the study of the con* 
yeyancer. 

In some manors, and the manor of Dymock in 
Gloucestershire affords an instance, the custom, 
warrants grants to the tenant and the heirs of 
hb body ; so that no tenant has the fee-simple. 
Estates thus circumstanced give occasion to, 
these and similar observations. 

It should seem, that by the custom of this 
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manor the course of devolution muM be to the 
tenant and the heirs of bis body, with a right, 
through a castomary conveyance or alienation, 
on the surrender to the lord, and a new grant, 
to alien to another and the heirs of his body. 
It should seem, also, that the descent will be 
to the tenant and the heirs of his body; and if 
the legal estate be descendible in this manner, 
the equitable estate must, it should seem, 
although this is doubtful, be descendible in 
like manner ; and difficulties may arise in de- 
ciding whether this estate is a conditional fee 
at the common law, admitting of alienation in 
any other manner than to a new tenant and 
the heirs of his body ; and also, whether the 
equitable interest will be descendible to a man 
and his heirs generally, while, by the custom of 
the manor, the legal interest is confined in its 
descendible quality to the tenant and the heirs 
of his body. 

Though in general copyhold lands will not 
pass without a surrender, or other customary 
mode of alienation, yet even by the common 
law, a deed will, in some cases, be effectual to 
perfect the title ; and in other cases deeds are 
made necessary by particular acts of parlia- 
ment. Thus there may be a re-lease of a right 
by deed from a person who has a mere right or 
title, to a person who is in possession, and has 
obtained admission (i) . Also, one of several 

« 

CiJ Kit^ V. Queinfonf 4 Rep. 35* 



UNDER COPYHOLDERS. SI 

jomt^tenatitSy oir, it should seem, coparceners^ may 
re-lease to his companions^ and the tenant may 
re-lease to the lord, or the lord to the tenant. 
Also there may be a lease by deed, provided 
such lease be warranted by the custom of the 
manor^ or by the license of the lord ; and the 
estates of bankrupts pass by bargain and sale 
enrolled ; and sales under the land-tax act are 
to be made in like manner. 

But one tenant in common cannot re-lease 
i:o another. Each tenant in common is a 
tenant of a distinct tenement. 

And although rights, &c. may be released 
by deed, they may also be released by sur- 
render; and married women having rights, 
cannot release these rights by mere deed with^ 
out a surrender; and therefore to bind the 
rights of a married woman there must be a 
surrender to give efiectual operation to the 
tT^-lease. 

So also equitable estates may pass by deed. 
They will also pass by any customary mode of 
alienation ; and the owner of an equitable estate 
may, independently of the late statute, give his 
property by will, without a surrender to the 
use of the will. Such gift, by will, will be valid 
whether the testator has the trust, or an equity 
of redemption, provided the legal estate be out 
of him at the time of publishing his will (k) . 

Ck) Kenebd v. Serq/lonj 7 Ve». 497. 
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A copyholder, however, who retains the legal 
estate after a mortgage made by surrender, 
and before admission of the mortgagee, could % 
not have devised the lands without a surrender 
to the use of the will. Nor will the will become 
operative by relation, as an admission of the 
mortgagee ; thus changing the legal estate into 
an equity of redemption (I). 

But surrenders will not operate by way of 
estoppel ; and considerable difficulties may be 
experienced in finding any mode of assurance 
which will produce the effect of an estoppel. 

When there is a contingent remainder in 
copyhold lands to a person not ascertainable, as 
to the survivor of several persons, or to persons 
.who may answer a given description, there ia 
not any effectual mode of barring this possibility 
without any interest. 

So an expectant heir cannot bind his future 
interest by surrender (mj ; and though he 
becomes heir, the succeeding heir will not 
be bound by his contract before he was 

heir (nj. 

But all other interests of a contingent or 
executory nature, to a person ascertained, may, 
it is apprehended, be barred or extinguished. 

A re-lease by persons adult, &c. not under 
coverture, will certainly extinguish their right. , 

(2J Kenehd v. Scrqfton, 7 Ves. 497. 
Cm J GoodtUle v, Morse, 3 Term Rep. 365. 
(nJ Morse v. Fatdkenet^^nd others, 1 Anstn- 11. 
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And on principle, it should seem that a 
surrender from husband, and wife, entitled in 
right of the wife, will have the same effect as a 
fine. At allfevents there is reason to conclude 
that a common recovery by them will preclude 
all right on her part. 

For it is absurd, and contravenes the policy 
of the law, that there should exist a right or 
title, coupled with an interest, without any 
means of barring that interest^ 

The maxims are, . unum qtu>d dissolvi potest 
eo Ugamne quo tigatur — nil tarn conveniens est 
naturali aqtdtati quam voluntatem domini rem 
suam in cdium transferrer ratam habere (oj ; 
and it is submitted that the whole system of 
our laws proves that contingent as well as vested 
interests are within the principle and the reasop 
of these TOBxims. 

And though the exception in the case of a 
contingent interest, in tail be admitted, this 
is in consequence of the statute de doniif and 
of the law applicable by analogy to copyhold 
lands,, and not of the orig'mal rules of the 
common law. 

There may be a special occupant of copyhold 
lands ; but there cannot be a title by general 
occupancy (p). 

On a grant to a man for three lives, the 

Co) I Rep. 100. 

CpJ Smartle v. PenhoOcfOf % Lord Raym. 994. 

VOli. II. D 
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grant will determine on his d^tth, unless the 
heirs be ispecial occupants (q). 

So if the fee be hmited to A for the life of J3^ 
with remainders ov^r, the estate of A will 
determine on his death, though B be living. 

The lord will, it should seem, be entitl^ to 
hold during the life of J5 (r). 

At least there are some insttoces in which 
the lord shall have the interest between- the 
determination of one estate and the commence-' 
liient of another estate (s) • 

Contingent remainders of copyhold lands do 
not aclmit of destruction by the surrender of a 
tenant for life. 

But a remainder may fail, because the par-^ 
ticular estate determines before the remainder 
<3an vest in possession. 

And it is considered to be law, that a copy- 
hold estate in fee, of the legal ownership, canhot 
be granted to commenbe infutufii. 

Though there cannot he a general occupant 
of copyhold liands, yet thfe custom may pre- 
scribe the successor ; thus the wife nlay be tiie 
quasi heir ; as on a grant to one for the lives 
of three persons ; the persons named as Uves 
may by custom, but not without a custom, 
become the copyhold tenants (t). 

And although the executors may not take at 

(q) Zouch V. Forte 7 East 186. 

CrJ Combe*8ca»ef 9 Rep. 75. C^J IbicL 

(tj Bight V. Batoden, 3 (last 260. 
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taw, SO as to become occupants, yet the equit- 
able interest, under a copyhold grant for lives 
to trustees, will devolve to the executors, &c. 
of the cestui que trust, unless the heirs be 
entitled as specially named. Such equitable 
estates for lives admit of quasi entails. 

And diough equitable interests in copyhold 
tenements held for lives may be quasi personal 
estate, for the purposes of succession or trans- 
vnissioki, yet it should seem, that a husband 
alone, or the husband and wife, except by a 
surrender, cannot alien this life-interest of the 
wife. 

Tenant by St^erance. 

A Tenant, or rather a late tenant, occupying 
by sufferance, has not any estate ; he has merely 
a naked possession. The consequence is, he 
has not any estate to transfer, to transmit, or 
to surrender, nor any interest capable of 
enlargement by a release. 

General Observations, 

As to all those tenants who have transferable 
or transmissible interests, one general obser- 
vation may be made. Care must be taken, 
in deriving a title from them, to consider the 
eflect of their conveyances ; and to understand 
them as good in point of valid title, only 
according to the degree of interest which was 
vested iir the grantor, or at least within the 

D 2 
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power or scope of ownership of the grantor at 
the date of his conveyance ; not to be misled 
by the words of the deed ; and to conclude that 
a fee has been conveyed merely because the 
deed imports to convey a fee. 

The next thing to be considered is, whether 
the deed or other conveyance was proper, and 
effectual to pass the interest which it imported 
to convey; or whether the defect has beea 
cured by adverse p9ssessiony nonclaim on a 
fine, and the like, or by release or confirmation 
of the persons capable of releasing or confirm- 
ing ; or whether the defect has become inima- 
terial from subsequent causes, as the determi- 
nation of a particular estate, or by some other 
event, by which an estate once defeasible or 
determinable has become absolute or inde- 
feasible under the statute of limitations, or 
the statutes of non-claim on fines. 

And in regard to recovery deeds, and re- 
coveries defective, for some cause connected 
with the title deeds, more than ordinary Caution 
is requisite for the purpose of ascertaining that 
the. defects have been cured. For instance, if 
one recovery has been defective, for want of a 
good tenant to a writ of entry, care must be 
taken that this defect has become immaterial 
by the failure of the estate tail, &c. or that the 
defect has been supplied by another recovery, or 
fine, or some other adequate assurance. 

But if another recovery, which has been 
suffered, was essential to the validity and com- 
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pletioQ of the title, it is particularly incumbent 
oil the conveyancer to scrutinize, with particular 
diligence, the title to the freehold ; and to take 
care that the freehold was vested, during the 
term in which the recovery was suffered, in 
the tenant by whom the second recovery was 
9ufiered« 

For exaniple, if A be tenant for life, with 
remainder to B in tail ; and A mortgages to C 
and his heirs ; and afterwards Ay without the 
concurrence of C, convey to D, to the intent 
that a common recovery may be suffered in 
which B is vouched and vouches over, this 
recovery will be defective for want of a good 
tenant to the writ of entry ; since, during all the 
term in which the recovery was suffered, the- 
freehold was in C, and not at any time in D ; 
but if A die, and another recovery is suffered, 
the defect in the former recovery becomes* 
immaterial, so as the second recovery be duly 
suffered. 

Especial care must be taken that in the second 
recovery the freehold was vested in the persoa 
named as tenant for that recovery. 

In practice, it ti^ill be found that more title* 
are defective for want of a good tenant to the 
writ of entry than from any other cause. 

In complicated cases it will, on consideration 
of the abstract, be proper to arrange the title 
under the freehold, by way of analysis, so a* 
to conidder the state of the title to the freehold 
distinctly. 

D 3 
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Thuar the whole attention will be confined to 
one object, and enable the mind to encounter 
and to subdue any difficulty. 

Of the VowtT of AUenatitm depending on the 

Qualities of Estates. 

Hitherto the power of alienation arising 

from the qiiantity of estoXe has been considered. 

It will now be proper to add the leading obser* 

vations which arise on the qualities of estates ; 

Considering them as estates, 

In sole tenancy or severalty. 

By entireties. 

In jointenancy. 

In coparcenary. 

In common. 

In possession. 

In reversion. 

In remainder* 

Vested. 

Contingent. 

Executory. 

Absolute. 

Conditional. 

Defeasible. 

Legal. 

Equitable. 
And it is observable^ that the same persons 
may be jointenants^ of tenants by entiretii^s, or 
tenants in common of one estate ; and tbey, or 
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lny one or mor^ of tbem^ me^y have aQOther 
eBUite of a different quality fu) , 

As to sole Tenants. 

A sole tenant is to be considered as having^ 
the entirety, and consequently he may convey 
the entirety, or any portion of it; and thus 
if he convey a portion, he ceases to be a sole 
tenant, and becomes tenant in common. For 
many purposes, each tenant in common has a 
sole or several seisin, or title ; a distinct tene- 
ment ; and hence the multiplication of entire 
services ; but no tenant in coOimon has a sole 
tenancy in the sense now intended to be ex- 
pressed. 

As to Tenants by Entireties. 

A tenancy by entireties is peculiar to a 
gift to two persons, being, at the time when 
the gift takes effect, husband and wife (xj. 

Thi3 species of tenancy arises from the legal 
notion of the unity of their persons (yj. 

It may exist in application to an estate in fee, 
in tail, for life, or for years, or other chattel 
real. 

Several consequences flow from the pature 
and peculiar qualities of this tenancy : 

1st. If a grant be made to, 'or to the use of, 
three persons jointly,, and two of them are 

(h) 1 Inst. 183 b. (x) 1 Inst. 187 ; Wing. Max* m* 

OJi]att.ns«. 187b. 

D 4 
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husband and wife, the three together are joints 
tenants as between themselves ; but the husband 
^ and wife are tenants by entireties as between 
themselves (z). 

And for that reason the wife cannot under 
such gift be remitted for more than a moiety 
(a) J as will be afterwards noticed. 

For all the purposes of ownership, the hus- 
band and wife have only one moiety, and their 
companion in the tenancy has the other 
moiety. 

Thus in the language of Litt. sect. 291 ; 
^^ Also, if a joint estate be made of land to 
husband and wife, and to a third person, in 
this case the husband and wife have in law, 
in their right, but the moiety, and the third 
person shsdl have as much as the husband 
and wife ; viz. the other moiety, &c. ; and the 
cause is, for the husband and wife are but one 
person in law, and are in like case, as if an 
estate be made to two joint-tenants, where the 
one hath by force of the jointure, the one 
moiety in law, and the other the other moiety, 
&c. In the same manner it is where an estate 
is made to the husband and wife, and to two 
other men ; in this case the husband and wife 
have but the third part, and the other two men 
the other two parts, &c. causa quampraJ* 

On the death of the husband and wife in the 
life-time of their companion, and without having 

(x) 1 Inst. 187 b. 356. (a) i lost. 356. 
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severed the joint-tenancy, their companion will 
be entitled to the whole, or entirety, by sur- 
vivorship. 

So if the companion die in the life-time of 
the husband and wife, or either of them, and 
without having severed the joint-tenancy, the 
entirety will vest in the husband and wife if 
both be living, and in the survivor of them, if 
one of them be dead. 

As between the husband and wife, the mate* 
rial difierence arising from a tenancy by entire- 
ties is, that the husband has not, except as is 
afterwards noticed, any right as against his wife, 
to alien any part of the lands, or, at the common 
law, to forfeit them by attainder or otherwise 
(b) \ but on the death of the husband in the life- 
time of the wife, the entirety, or (as the case 
may happen,) their moiety, will belong to her, 
notwithstanding any alienation by the husband 
(c)j or his attainder, &c. 

But a gift to a man and woman, or. a gift 
to the use of a* man and woman, who afterwards 
intermarry, and although the use be executed 
in them after the marriage, will not make them 
tenants by entireties (d). And even a husband 
and wife may, by express words> at least so the 
law is understood, be made tenants in common 
by a gift to them during coverture. 

But a deed of feojQBnent to a man and viroman 
jointly, before marriage, and livery of seisin to 

CbJ Wimhuh r. TMotfz case ; Phuo. Com. 58 b; i Inst. 187 Ik 
(c) 1 Init 326 a. (d) I Inst 187 b. 
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them after marriage, will give them the aeisin 
as tenants by entireties (e). 

The like law was applied to a grant to a man 
and woman jointly before marriage, and attorn- 
ment to them after marriage (fj. 

In each of tbeae instances no estate passed 
till livery in one case, and attornment in the 
other case. 

So a recovery in value by husband and ^ife, 
on a voucher to warranty, shall render them 
tenants by entireties, although they recovered 
by force of a warranty, annesied to an estate of 
which they were joint-tenants (g). 

On the same ground, a devise to a man and 
a woman jointly, who intermarry between the 
date of the will and the death of the testator^ 
would confer a title on the husband and wife 
by entireties* sed quare; 

But the authorities cannot with equal reason 
be applied to a bargain and sale to a man and 
woman before marriage, and enrolment after 
marriage. 

The case of the use before the statuitef 9ni 
the executioD after the statute, depends on the 
enactment of the statute « of usM (h). TJwt 
statute ezecates the possession aco^rdiog to 
such quality^ maimer, form, and conditicw^ as 
they had in the use (i) • 

And when the husband and wife are seised as 

(O Wmgita'f Mnums an ; i JatlL 187 b. (fJ 

(t) MicM'isnBe; fUm. Com. 433; 1 lofiU^^^h. 
(kj 37 IL»\ c .1*. (0 1 Inpt. i87 b. 
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Joint'tenanUf or tenants in common, the husband 
may alien bis particular share, and such aliena* 
tioD Mrill be good as against his wife, and all 
claiming under her (kj. 

It is also to be understood^ that if husband 
and wife be tenants by entireties of a term of 
years, or other chattel real, then, with the ex- 
ception of the instance in which the term is a 
provision for the wife under some agreement 
preparatory to the marriage, the husband alone 
Viay assign the term. 

And let it be remembered, that husband and 
wife may, by a gift to them before they are 
husband and wife, b^ joints-tenants, either in 
fee, fee tail special, for life, or for years, or of 
any chattel real. 

. In all these instances they may be tenants 
in common. 

£yen when there are joint-tenants in special 
tail they may become tenants in common by 
a severance of the join tenancy. 

Under a tenancy by entireties, the freehold 
IS in the husband, so that he alone is, or can 
make, a good tenant to the writ of entry ; but 
all charges, &c. by. lease, or by ccmveyanoa 
made by him, will be void as against his wife, 
in the event of her being the survivor^ in like 
manner as if the husband had been seised only 
in right of his wife. 

Even when the husband and wife are tenants 
itk tail by entireties, no jSne to be levied, or 

(kJ 1 Inst. 187 b. 
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recovery to be suffered by the husband alone^ 
will be prejudicial to his wife in the event of 
her being the survivor (lj> 

The cases which arise out of tenancies in tail 
by entireties are deserving of particular atten- 
tion ; and the distinctions which exist between 
the operation of fines and recoveries, by one of 
several donees, being tenants by entireties, must 
be regarded with particular attention. 

In the first place it will be proper to notice, 
that when a gift is made to a man, and his heirs 
begotten on a particular woman, he alone is 
the tenant in tail. So when a gift is made to 
a woman, and the heirs of her body by a par* 
ticular man, the woman alone is the tenant in 
tail. The issue must claim as her heirs by this 
man, and not in any manner as the heirs 
of the man. The like observation is applicable 
to two persons who are married, or may lawfully 
intermarry, and the heirs of the body of one 
of them, begotten by or on the body of the 
other donee. No act therefore, either by fine, 
or recovery, proceeding in one case from the 
man, or in the other case from the woman, not 
being the donee in tail, can be a bar' to the 
heirs in tail. 

Also, when a gift is made to two persons who 
are not married, but who may lawfully inter- 
marry, and the heirs of their bodies, or the 
heirs which one of them shall beget on the 

r 

(I) BcaummCB cbmc, q Rep. 138; Baker t. WUliSf Cro- 
Car. 476. 
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hodf of the other^ so that they are joint- 
tenants in tail, both of them, jointly, before or 
after the marriage, may, by levying a fine ^ith 
proclamations, or by safiering a common re« 
covery, effectually bar the estate tail; and in 
the instance of the recovery, the remainders 
and reversions expectant on the estate taiL 

A fine levied^ or common recovery sufiered 
by one of them, would be a valid alienation of 
his or her particular share, but it will not 
prejudice the other donee for his or her share ; 
but if one of them levy a fine with proclamations 
of the entirety, this fine will, by force of the 
statutes of 27 Henry VII. and Henry VIH. be 
a bar to the heirs in tail, even of the other 
ancestor, and take from the estate of that 
uicestor in his or her share, its descendible 
quality under the estate tail. Thus the other 
ancestor will have a fee descendible to his or her 
heirs generally, and not to his or her heirs in 
tail (m). 

This fee may descend to the issue as the 
general heir, biit he cannot take the land or 
share in his character of heir in tail : Of con- 
sequence, he must take as liable to the debts 
of his ancestor, and to the charges, &c. which 
^at ancestor may have created. 

This instance is an anomaly in the law. It 
proves that the heir in tail may be barred by 
the act of a parent, who, as to this share, has 
not any power of alienation. 

Cm J Baker ▼. WiUiSj Cro. Car. 47G, 
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Ahboogh the estate tai) be deprived of its 
descendible qualities, all the other beneficial 
incidents, as the right to suffer a common 
recovery, will remain (n) . The extracts given 
from Beaumont's case in a subsequent page^ 
will more fully explain this point. 

Beaumont's case ; Baker and WiUi8^ and 
Brrmgton and Errington (o) , deserve particular 
attention. They contain a large portion of 
useful knowledge applicable to cases of this 
description. They also afford a large score of 
knowledge illustrative of other topics connected 
With the duty of the conveyancer. 

Even when the husband or the wife are 
tenants by entireties the husband may discon* 
tinue the entail (p) . 

And when the husband and wife are joint** 
tenants^ or tenants in common in tail, as dis« 
tinguished from tenants by entireties, a recovery 
suffered by one of them will bar the entail in 
his or her moiety^ and convey that moiety (q). 

But when husband and wife are tenants in 
tail by entireties, a common recovery sufiered 
by one of them in the life-time of the other 
will not bar the other parent, or the heirs 
inheritable under the entail (r)^ nor the re« 

(n) Bemmont's cisa^ 9 Bep. 1381 and Baker v. WiOki Cro. 
Car. 476. 

(a) 3 Bulstr. if 3. (f) Greerdeys case, .8 Rep. 

(q) Marqm of WinchaUr^B CBse, 3 Rep. 1. 

(rj (koen and Morgan, 3 Rep. 5; Skep. Touch. 45; and 
Practice of Cofmeyandng 143. 
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faabder-men ; and even although the husband 
should survive the wife^ jet it flihould seem the 
recovery would be inoperative as against the 
hein in tail as well as the wife, ice, (s)^ 

And if husband and wife are tenants to them 
and the heirs of the body of the husband, and 
a recovery is suffered by the husband alone as 
tenant, this recovery, by reason of the tenancy 
of the freehold by entireties, will not bar tl^ 
entail as to the entirety, or any part (t). 

But acconling to Sheppard in his Touchstone, 
the entail would, in this instance, have been 
barred even for the entirety, if the recovery had 
been suffered by the husband as vouchee. 

The language of Sheppafd^ p. 45, is, ^^ If 
'^ lands be given to husband and wife, and the 
heirs of the body of the husband, with re** 
mainders over to strangers, and the husband 
alMie doth discontinue, the whole land, by 
fine, feofiment, or bargain and sale indented 
^ and enrolled, and the writ of entry is brought 
^ against the discontinuee, and he doth vouch 
^^ the husband alone, without the wife, and the 
*^ husband doth vouch the common vouchee, 
'^ 9MA so a recovery is had ; this is a good 
'^ recovery for the whole land, and a bar to all 
" the estates in tail, and remainder and rever^ 
^' sion^ but not to the estate of the wile for her 
'^ life after the husbands deadi/^ 

Also, after the deatiii of one of the parents, 

(sj Owen and Morgan^ 3 Rep. 5 a. (tj IbicL 
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the survivor of them, except so far as that 
parent is restndned by the statute law, (as in 
the case of a woman tenant in tail, ex pravisione 
vki (u)y will be competent to bar the estate 
tail, and the remainders expectant on that 
estate. 

The following points are connected with the 
law respecting tenancy by entireties, and will 
illustrate that useful learning : 

If a husband, wife, and a third person, had 
purchased lands to them and their heirs; and 
the husband, before the stat. of 32 Hen. VIII. 
c. 1, had aliened the whole land to a stranger 
in fee, and died, the wife and the other joint- 
tenant were joint-tenants of the right ; and if 
the wife had died, the other joint-tenant should 
have had the whole right by survivor; for that 
they might have joined in a writ of right, and 
the discontinuance should not have barred the 
entry of the survivor, for that he claimed not 
under the discontinuance, but by title para- 
mount above the same, by the first feoffment, 
which is worthy of observation /j:^. But if 
the husband had made a feoffinent in fee of 
their moiety ^ and he and his wife had died, 
their moiety should not have survived to the 
other. 

The reason of the last proposition is suffi- 
ciently obvious; for as against the joint-tenant 
the feoffment of the husband was neither void 

CuJ 97 HeiL YIL c ao. (xj i Inst. 183. 
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cr roidable, though, as against the tvife, had 
she survived, the feoffinent would have been 
voidable (yj . Against the joint-tenant, the hus- 
band had a power of alienation over a moiety5 
and his feoffment severed the joint-tenancy. 

To the extent of severing the joint-tenancy, 
the husband had the power of prejudicing his 
wife. But if the husband had conveyed the 
irioiety of himself and wife, the joint-tenancy 
would have been severed, or suspended, while 
that conveyance remained in force (z). For a 
discontinuance made by the husband did take 
away the entry of the wife and her heirs by 
the common law,, and not of any other which 
claimed by title paramount above the discon- 
tinuance (a) ; and therefore, if lands had been 
given to the husband and wife, and to a third 
person, and to their heirs; and the husband 
bad made a feoffment in fee, (of the entirety 
must be understood) this had been a discon- 
tinuance of the one moiety, ahd a disseisin of 
the other moiety. And if the husband had 
died, and then his wife had died, the survivor 
should have entered into the whole; for he 
claimed not under the discontinuance, but by 
title paramount from the first feoffor; and 
seeing the right by law doth survive, the law 
doth give him a remedy to take advantage 
thereof by entry, for other remedy for that 
moiety he could not have (bj. 

(y) Doe ▼. Parrattf 5 Tenn Rep. 65a, 
(z) 1 Inst. 183. (a) 1 Inst. 337 b. (h) 1 Inst. 327 ^ 
VOL. II. E 



Xf ON TITLES : 

In GriBefdey's case (c) » a difierence was taken 
and agreed between a discontinuance which 
implieth wrong, and a lawful bar which implieth 
a right; and therefore it was agreed, that if 
lands are given to husband and wife, and to 
the heirs of their two bodies begotten, and the 
husband levieth a fine with proclamations, and 
commit teth high treason, and dieth, and the 
wife before or after entry dieth, the issue is 
barred (d) ; and the conusee or the king hath 
a right to the land ; because the issue cannot 
claim as heir to both ; and therewith, it was 
said, agreeth, 18 Eliz. 51b.; adjudged ; vide 
^ Hen. VIL 32, Colt's Assize. 

Also in Greenleys case (e) , it was resolved, 
l^t the statute of 32 Hen. VUI. extended only 
to discontinuances, although the act hath 
general words, ** Or be prejudicial or hurtful 
to the wife or her heirs,'' &c. But the con- 
clusion is, shall lawfully enter, &c. according 
to their rights and titles therein, which they 
cannot do when they are barred, and have no 
right, title, or interest; and this statute giveth 
advantage to the wife, &c. so long as she hath 
right; but it doth not extend to take away a 
fiitnre bar, although the statute giveth entry 
without limitation of any time; but the entry 
ought to wait upon the right. And therefore, 
if the husband levieth a fine with proclamations 
to another, and dieth, now the wife m^y enter 
by force of the statute ; for yet the fine is not 

(cj 8 Rep.. 72. (d) Q Rep. 190. (ej 8 Rcjj. 72. 
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My bar to her, bat her right. doth remain, 
which she may re-continue by entry ; but if she 
surcease her time, and five years pass after the 
death of the husband, she is barred of her 
right, and by consequence, she cannot enter, 
and the statute speaketh of fine only, and not 
of fine with proclamations ; and therewith 
agreeth, 6 Edw. VL Dyer 72 b. 

And it was resolved, that if the husband be 
tenant in tail, the remainder to the wife in tail, 
that if the husband maketh a feoffment in fee, 
and dieth without issue, the wife may enter, 
because it was the inheritance of the wife. But 
if the husband sufiereth a common recovery, 
and dieth without issue, there the wife is barred, 
and cannot enter by force of this statute ; but 
this statute was made to relieve him who hath 
ri^it, and to suppress wrong, and to advance 
right without respect to the warranty of the 
discontinuee, if he hath any. And if before 
the statute of donis conditUmaUbus lands had 
been given to husband and wife, and the 
heirs of their two bodies begotten, and they 
had issue, and the husband p(^t prolem smci^ 
tatam^ aliened the land, and died before the 
statute, and the wife survived, and died before 
the statute, the issue should havea formedon : 
for notwithstanding the same alienation a right 
did reinain; forasmuch as the husbahd only 
aUened, which right is entailed by the statute; 
and before the statute the issue in such case 
migltt have a sur cm in vituy and claim as heir 

E 2 
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of the body of both, for the feoffment vras 
no bar, but a discontinuance; and therewith 
agreeth 21 Edw. III. c. 45; 12 Hen. IV. c. 7- 
And in all cases where the wife might have a 
cui in vita by the law, she shall enter by force 
of the statute of 32 Hen. VHL ; and where the 
issue cannot have a sur cui in vita^ or formedon^ 
there he shall not enter within the remedy of 
this statute. And therefore, if the husband 
hath issue, and alieneth, and the wife dietfa, 
the issue shall not enter during the life of the 
husband, because at the common law he had 
no remedy to recover the land during the 
husband's life ; and the words of the act are, 
" According to their rights and titles therein/* 
But if the husband alieneth^ and afterwards the 
wife is divorced causa praamtractus, or any 
divorce which dissolveth the marriage a vinculo 
matrimonii^ there the wife, during the husband's 
life, may enter, for the words of the act are, 
" No fines, feoffments,'' &c. " during the cover- 
ture between them," and although, that after- 
wards the husband and wife are divorced, yet 
.the feoffment was made during the coverture 
between them. And although that the statute 
saith, " But that the same wife," &c. the same 
•is meant of her who was his wife at the time of 
the alienation ; for when the husband dieth she 
is not then his wife, but she is called wife, to 
describe the person only who shall enter; and 
it is not said in the statute that the wife shall 
enter after the death of , her ^ husband/ bat 



• 
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generally, that she shall enter according to 
tfieir right and title ; be it in the life of the 
husband, after a divorce vinculo matrimonii^ or 
after his death. 

In Beaumonfs case (f) , it was resolved, that 
notwithstanding a fine with proclamations levied 
by the husband alone of lands, of which he 
and his wife were tenants by entireties, the wife, 
after the death of her husband, had an estate 
in special tail : and for the better understanding 
of the. true reason thereof, it is to see by what 
law the estate of the wife shall be altered, and 
changed to an estate for life; and first, it was 
resolved, that it was not by the common law ; 
for at the common law, if lands had been given 
to the husband and wife, and to the heirs of 
their two bodies, and after issue, the husband 
had aliened and died, this alienation had hot 
barred either the wife or the issue in tail, be- 
cause the husband alone had not power of alien- 
ing ; forasmuch as he had an undivided estate 
jointly with his wife; and therewith agreeth 
12 Hen. IV. Formedon 15 ; 21 Edw. III. 45 ; 
and by the statute of Westm. 2, de donisy ^c. 
it is enacted, that a fine levied by tenant 
in tail ipso jure sit nullus. As to the case 
of 16 Eliz. of treason, whereof the husband 
is attainted, it is to know that such bar and 
forfeiture is by the statute of 26 Hen. VIII. 
c. 13, by which it is enacted, that every 
offender convicted. of high treason, &c. shall 

(f) 9 Rep. J40. 
Ed 
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lose and forfeit to the king, his heirs and sue-* 

cessors, all such lands^ &c. whereof any such 

offender shall have any estate of inheritance; 

but in the same act there is a saving to every 

person (other than the offenders, their heirs and 

successors,) of all rights, titles, interests, &c.; 

so that it appeareth that the estate of the wife, 

if she overliveth the husband, is saved by this 

act ; and that the bar bj^ the statute is only as to 

the issues in tail^ and not to the wife. And the 

reason of the resolution, that the heir is dis« 

abled in such case, is because he ought, in hia 

lineal conveyance, to make him heir, as well 

to the father as to the mother, by the opinions 

of Catlyn^ Wray^ Saunders^ and Hyer. And 

as to the case of fine with proclamations in 

18 Eli2. levied by the husband alone (g) , the bar 

is made by the statutes of 4 Hen. VII. c. S14 ; 

and 32 Hen. VIII. c. 36 ; and in the statute of 

4 Hen* VIL there is a saving for the wife, if 

she bring her action or lawful entry within 

five years after she shall be uncovert, as she 

did in this case (h}i and by the statute of 

32 Hen. VIII. the fine levied with proclamations 

of lands entailed to him who levieth the fine, 

or any of his ancestors, shall be a sufficient bar 

against the said person and his heirs, claiming 

by fQfce of any such entail, and against other 

persons claiming only to their use, or to the 

use of any manner of heir of their body^ in 

which case there needeth not any saving for 

(g) I>yer, 35^ b. • (h) BmuminU's case, 9 Kep. 138. 
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stiangers ; for the purview of the act is special, 
and secundum quid^ viz. against the heirs in tail, 
and others claiming to their use ; and therefore 
distinguendum estj that the fine with procla* 
mations levied by the husband, or the attain(}er 
of the husband of high treason, is a bar to the 
estate tail, quoad the issues in tail, but not 
quoad the wife ; but that she, overliving, shall 
be seised of an estate tail, which estate is saved 
to her by all the said acts; and the same is 
proved by the said book of 18 Eliz. (k)^ for 
there the husband, being jointly seised with 
his wife in special tail, levied a fine with pro- 
clamations to the use of him and his heirs, 
(which fine is a bar to the issue in tail,) and 
afterwards the husband devised the land to the 
wife for life, and died, there the wife entered 
and waved the estate tail, claiming for life 
by force of the devise ; which proveth, that if 
she had not waved the estate tail she should 
have had it, and not an estate for life, as is 
supposed by the other side. 

It is also agreed, that if a gift be made to 
a husband and wife in tail, so that the marriage 
between them, for a cause which impede a 
future marriage^ is dissolved, they have an 
estate of freehold only, in the nature of an 
estate tail after possibility of issue extinct. 

If they may again intermarry, why should 
they not be joint-tenants in tail? Is it because 
the gift was to them by entireties^ and they 

(ij Dyer, 351 b. 
E 4 
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cannot on a subsequent marriage hold in that 
mode? 

So if the husband discontinue the land of 
his wife, and after take back an estate to 
him and to his wife, and to a third person, 
for term of their lives, or in fee, this is no 
remitter to the wife, but as to the moiety; and 
for the other moiety she must after the death 
of her husband sue a writ of cui in vita (I J . 

So a wife tenant by entireties may be barred 
by noa-claim on the fine of her husband, as 
appears in the extract from Greeiifeys case (mj. 

If an estate be' made to a villain, and his 
wife being free, and to their heirs, albeit they 
have several capacities, viz. the villain to pur- 
chase for the benefit of the lord, and the wife 
for her own, yet if the lord of the villain enter, 
and the wife survive her husband, she shal 
enjoy the whole land, because there be no 
moieties between them (nj. 

This point is added, because it is assumed 
to be law, in application to a husband and 
wife, who are purchasers by entireties, when 
one of them is an alien. 

Also, if a man make a lease to A^ and to a 
baron and feme, viz. to A for life, to the 
husband in tail, and to the feme for years ; in 
this case, it is said, that each of them hath a 
third part, in respect of lixe severalty of their 
estates (oj. 

' (I) Litt. § 67C. (m) Supra, p. 50. 

(nj I InBt. 187 b. {oj I Inat. 187 b. 
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The right of survivorship shall prevail against 
a husband when his wife and another person 
zre Joint-tencmts of a term^ and the wife dies 
in the life-time of the other joint-tenant, and 
before severance (p)* 

Though a husband and wife have a term of 
years as tenants by entireties, yet the husband 
may alien the entirety so as to bind the wife. 

This point was decided in the case of Grute ' 
V, Locroft (q). In that case an under-lease by 
the husband alone prevailed against the surviving 
wife ; and on principle, the wife could not have 
the rent though the reversion belonged to her. 

That the wife was bound flowed from the 
right of the husband to alien the term, which 
he and his wife had in her right. 

Finally, a tenant by entireties, while such, 
has not any derisable interest, even as against 

• • • 

his own heir (r) ; and as between husband and 
wife, a tenancy by entireties cannot become a 
tenancy in common, though they, as to their 
share may become tenants in common with a 
third donee. 

As to JoinUtenants. 

The distinguishing feature of a joint-tenancy 
ip the right of survivorship ; so that on the death 
of one or more of the joint«*tenants, while the 
joiBt-tenancy continues, the estate will devolve 
to the survivors or survivor. 

(p) 1 Inst 185 b. (q) Cro. Eliz. aS;. 

<rj 3a Hoi. VIII. c. 1. 3 Rep. 36. 
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But the right of survivorship may be defeated 
by severing the joint-tenancy ; or the joint- 
tenancy may be suspended by a partial alien- 
ation while that alienation continues in force ; 
and if one of the joint-tenants die while the 
joint-tenancy is suspended^ the right of sur- 
vivorship will, as to the share so severed, for a 
time, be excluded. 

Joint^tenants are not bound by the charges, 
(such as judgments, or mere annuities, or rent 
charges,) of each other ; but each is bound 
by the alienation of the other, of his own 
share or aliquot part, either for all the estate, 
or for a portion of it. Even an execution under 
an elegit, &c. would carve out an interest 
binding on the survivors (r). 

Thus if joint^tenants be seised in fee, or for 
life, and one of them convey or assign his share, 
this alienation will sever the tenancy; but 
should one of them demise ybr ^ear^ (sj^ thisr 
demise, though it will bind the survivor, will 
not either sever or suspend the joint-tenancy. 
. If two joint-tenants in fee-simple be dis-» 
seised by two persons, and one of the persons so 
disseised re-lease all his right to one of the dis- 
seisors, he merely confers a title to that moiety 
over which he has a right of alienation (tj . 

Had he survived before he made the re-lease, 
the right of the entirety would have passed 
from him. 

CO 1 Inst. 185. (s) 1 Inst 184 b. (tJ 1 Inst. 376. 
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In consequence of the interest remaining in 
the other joint-tenant, the re-leasee obtained a 
good tide to one moiety; and of the other moiety 
the two disseisors remained joint-tenants, unr 
less (and principle seems to oppose that con- 
clusion,) the re-lease should operate on that 
particular moiety which was in the re-leasee. 

And when two persons are joint-tenants, and 
<Hie of them is adult, and the other a minor, 
and they make a conveyance in fee, this con- 
veyance will be good for the moiety belonging 
to the adult, and void for the moiety of the 
infant; yet although the adult die, so that 
the infant becomes the survivor^ yet he can- 
not avoid the feoffinent of the adult joints 
tenant (u). 

But if two in&nts join in a feoffment, and 
one of them die, the survivor may avoid the 
feoffment as to both moieties, because there 
was a joint feoffment, and a joint title of 
entry (x). 

But if each had made a distinct feoffment, 
the other, though the survivor, could succeed 
for his own moiety only. 

And if two or more persons are joint^tenants 
in fee, in tail, or for any less estate of freehold, 
and one of them grant a particular estate of 
the freehold, retaining a reversion, this grant 
will suspend the joint- tenancy (y). Should 
the particular estate determine during the lives 

(uj. 1 Imt. 337 b. f:»J 1 Idsu 337. 

{jfj latu § jou, 303; 1 lost, 193 Si 
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of the joint-tenants, the joint-tenancy will be 
revived. And the joint-tenancy will be severed 
as to such share, in case the suspension should 
continue until the death of the joint-tenant who 
was the owner of that share, or of the ownet, if 
there be only one, or of the survivor, if there 
be several, of the other share. 

But if two or more persons are joint-tenants 
jTor ytars^ and one of them demise for years, 
this demise will sever the joint-tenancy (z) . 

It is also observable, that if three or more 
persons are joint-tenants, and one of them, or, 
if there are four or more joint-tenants, two of 
them, sever the joint-tenancy, the remaining 
shares will be held in joint-tenancy (a) ; and 
even if two persons are joint^tenants, and one of 
them alien a portion of his share as a moiety 
of a moiety, there will be a severance only for 
the share so aliened, and an equal or corres- 
ponding share of the other joint-tenants ; and 
the joint-tenancy wilt continue in force for 
the remaining shafes. Thus if ^ and JB are 
joint-tenants in fee of the entirety, and A alien 
a fourth part to C ; JB and C will be tenants in 
common of one moiety, so that each of them 
will hold one fourth part in severalty ; and the 
remaining moiety will be held by A and B as 
joint-tenants. 

The same rule applies when three or more 
^persons are joint-tenants, and two or more of . 
them, re-lease a part only of their shares. 

(z) 1 Inst, 193 a. (a) Litt. $ 304. 
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So if one of three or more joint-tenants re- 
lease to another of them^ the share so re-leased 
will be held, in severalty ; and as to the re- 
maining shares the parties will continue joint- 
tenants. 

The re-leasee is in by way of conveyance or 
title as an assignee, and not under the original 
feudal contract (b). 

. But if a re-lease be made, by one of several 
joint-tenants to all his companions, they will 
continue joint-tenants as to the entirety, and 
be in under the original investiture. Such re- 
lease must be by deed, and the re-leasees will 
be bound by the charge of the releasor (cj . 

So if he re-lease to some only of the joint- 
tenants, that share will be severed ; but still the 
re-leasees will be joint-tenants, as between them- 
selves, of the re-leased share ; and they will, 
in point of title, be assignees, of the re-leasing 
joint-tenant. 

The proper assurance between joint-tenants 
is a re-lease from one to the other. One may 
re-lease to all. Several -may re-lease to the 
others. One or more may re-lease to some or 
one of the others ; and if they convey by lease 
and re-lease, or by feoffment, such lease and 
re-lease, or feoffment, will operate as a re-lease ; 
but then there must be a deed ; for mere liverv 
of seisin, even aided by a mere writing, will 
not avail to pass the share of one joint-tenant 

(bj Litu § 304. 1 Inst. 380 a. (cJ 1 Inst. 185 a. 
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to another joint-tenant ; but one of several 
joint-tenants may lease his share to another of 
them (d). 

And one joint-^tenant may grant to a stranger 
for life, with remainder to his companion in 
fee (e). 

Joint-tenants are said to be seised per tn^ et 
per tout. They are in Under the same feudal 
contract or investiture. Hence livery of seisin 
from one to another is not sufficient. 

For all the purposes of alienation, each is 
seised of, and has, a power of alienation over 
that share only which is his aliquot part; and 
joint-tenants, as to property held in joint- 
tenancy^ necessarily have equal shares. 

Blackstane (f) has very elegantly described 
the unities of interest^ of tUkj of feme, and of 
possession^ which constitute a joint-tenancy at 
the common law. 

If there be two joint-tenants, and one of them 
convey all, &c. or his part and share, &c^ the 
conveyance will operate only on his own moiety ; 
and even though the other joint-tenant should 
die in the life-time of the conveying party, the 
conveyance will not pass more than a moiety ; 
and even though a bargain and sale be made 
of the entirety, by one of two joint-tenants ; 
and -the other joint-tenant die after the exe- 
cution, but before the enrolment of the bar- 

fdj I Inst. (ej r Inst. 192 b. CfJ ad vol. 180. 
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gain and sale, no more than a moiety will 
pass (g). 

In both these instances the joint-tenancy is 
severed by the conveyance, so that the share of 
the other joint-tenant will, on his death, devolve 
to bis representatives ; or, in the instance of 
a lease to two for their lives, to the tenant in 
reversion or remainder. 

In section 901, Littleton seems to have fallen 
into an error on this point. 

But though if a lease for years be made so 
that the joint-tenancy is neither severed or sus- 
pended, the lease, notwithstanding it import 
to be of the entirety, will not pass more than a 
moiety, even if the lessor should eventually 
become seised of the entirety by re-lease, or 
by survivorship. 

One case peculiar to joint-tenancy should be 
noticed in this place : When two or more per- 
sons are joint-tenants for their lives, either by 
express limitation, or by construction of law ; and 
though the grant be in express terms to them 
and the starvivor (h) , and one of them convey 
his share so as to sever the joint-tenancy, the 
interest will be abridged, and the share of each 
tenant, when held in severalty ^ will continue only 
during his life. Expremo eontm qua tacite insunt 
nihil operatvr^ is the maxim, and renders the 
Vmiitation to the survivor as part of the gift, 

(g) 1 Inst. i86su Shep. Touch, ch. Bargain and Sale. 
(h) t Inst, igi a. 
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of no avail. Cross limitations by way of re-* 
inainder guard against this result. 

Also if two or more joint-^tenants make a 
conveyance by their concurrence of all their 
estate, or a lease for years, the estates so con-> 
veyed or leased will, if the joint-tenancy con- 
tinue, be determinable only with the death of 
the surviving joint-tenant ; and even if one of 
several tenants for life lease for years, and die, 
this lease of his moiety will be binding on the 
survivor, and continue during his life, if the 
term of years should so long continue ; but any 
rent reserved by such lease would, in this event, 
cease, and not belong to the surviving joint- 
tenant (ij. 

. But if one of several joint-tenants for life 
should lease, and afterwards sever the joint- 
tenancy, and then die (kj, no decision has been 
found which fixes the duration of the lease. The 
question to be raised on this case is, whether 
the lease shall determine with the death of 
the lessor, or shall continue during the life 
of the other joint-tenant. In its creation it 
had a capability of continuing during the whole 
period of the years, if the lives, or either of them, 
should so long live. But it may be objected, 
that, in point of law, the lessee has an estate 
for years, to endure so long only as the estate 
of the lessor shall continue, so that the lessee's 
interest will determine at whatever period the 

(ij Euituce^s case, Jones 55, 3 Salk. 204. (k) i Salk. 204. 
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^late of his lessor shall determiAe according 
to the boundary prescribed to it by law. This 
appears to be the better opinion. 

But when several persons are joint^tenants 
for their livesy and one of them leases to a 
stranger for years, and then re-leases to the 
other joint-tenants, these joint^tenants will hold, 
subject to the lease, as long as their estate shall 
continue ; and the term of years will not deter- 
mine on the death of the lessor, for the lessees, 
while they hold, will hold under a title, which 
is subject to and charged with this lease (I). 

Although a re-lease is the proper assurance 
between joint-tenants, yet to a stranger a joint- 
tenant, or one of several joint-tenants, must 
convey by feoffment, fine, common recovery, 
lease and re-lease, bargain and sale, or If*^* in 
like manner, and under the same circumstances, 
as he must have conveyed his share^ if he had 
been solely seised, or had been a tenant in 
common. 

It has been already observed, that a mere 
charge mil not hind the survivor^ taking iiu right 
of survivorship on the death of the person by 
whom the charge is created. But if the joint- 
tenant alien, then such charge will be good 
against his assignee ; and if he become the sur- 
vivor, such charge will bind him and his heir 
to the extent of the share which he had at the 
time of the charge; and judgments, statutes 

(I) Wing. Max. 51 \ Lord Mergafoenny'% casei 6 Rep. 79. 
VOL. II. Y 
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staple, recognizances, crown debts, and the 
like encumbrances, may attach on the share as 
increased by survivorship. 

And although the charge of a joint-tenant 
will not bind the survivor as such, yet if one 
of two joint-tenants accept a re-lease from the 
other, he will hold, in point of estate, under 
their grantor; yet the re-leasee shall be bound 
by judgments, and the like charges of the 
re-leasor ; for to this purpose the title of the 
re-leasor has continuance (tn). 

But if the re-leasor die before execution on 
the judgment, and in the life-time of the other, 
yet the re-leasee shall hold the re-leased moiety 
discharged of any execution (n). 

So if one of two joint-tenants in fee, grant 
a rent in fee, and afterwards re-lease to his com^ 
panion, the re-leasee will of consequence be in 
under the estate of the original grantor, and no 
degree or conveyance be made as between the 
re-leasor and re-leasee ; yet the title of the re- 
leasee is so far under the re-leasing joint-tenant, 
that the survivor shall not, even after the death 
of the re-leasing joint-tenant, hold discharged 
from the rent (o). 

This class of cases is referred by Wingate 
(p)^ to the Maxim qui prior est tempore^ potior 
est jure. 

A joint-tenant has not any devisable estate ; 
and even if a joint-tenant make his will while 

(mj Lord Abergavenny • case, 6 Rep. 78 b. 

(nj Ibid. 79 a. (oj Ibid. (pj p. 159. 
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he is joint-tenant, and afterwards become solely 
seised by surviTorship or by release, his will, 
unless re-published after he becomes solely 
seised, will be operative (q). 

Whether a contract by one of several joint- 
tenants may be specifically enforced in chancery 
agmnst the surviving joint-tenant, is a point on 
which the books are not agreed. 

In the more recent cases the dicta have been 
in favour of an equitable severance of the joint- 
tenancy by the contract. There are strong 
grounds for contending that the person claim- 
ing under the contract, has not any equity 
which he can ' make available against the sur- 
viving joint-tenant. . 

Though at the common law joint-tenants must 
be capable of taking at one and the same time ; 
yet under the learning of uses and executory de- 
yiaes^ persons may be joint-tenants who take at 
different times; thus, under a devise, or limitation 
to the use of the children of A^ the estate may 
vest altogether in one; afterwards when a second 
child is born, then in two ; and afterwards on the 
birth of a third child, in the three ; and so on 
progressively as the children are born. 

And when the gift operates by springing 
use, or executory devise, the rights of the 
unborn children to their shares cannot be 
defeated or prejudiced. 

But when the gift to the children is by way 

CqJ I Inst. 185 b ; Swift dem. Neale v. Roberis, 3 Burr. 1488. 

F 2 
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of remainder^ the case is so far goveraed by the 
rules of the common law, that no child can take 
a share unless he be born, or come in esse 
(fTi ventre sa mere) before the determination of 
the prior particular estates by which the re- 
mainders are supported (r). 

And to merge, surrender, or destroy the 
particular estate, so as to deprive it of all 
support, as a remainder depending on a par- 
ticular estate, is, it should seem, to defeat the 
right of after-born children. 

.Some quahfications must be added to this 
proposition. 

For should the remainders be turned into a 
right of entry, and th^t right should not be 
asserted until the birth of other children, no 
well-founded ob^ction seems to exist against 
the right of the after-bom children, to enter 
jointly with the other children. 

On this point no decision has been found. 

These are a few only of the leading poihts 
belonging to the learning of joint-tenancy. ' 

Coparceners. 

Coparceners are several persons taking 
lands, or any undivided share of lands, held 
for an estate of inheritance by descent. They 
may have equal or unequal shares. For in- 
stance, two daughters, or two sisters, taking as 
co-heirs, will have equal shares. 

fr) Mogg Y« Moggf 1 Merrivale ; but see Jenk. 3289 pL 52. 
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But a daughter, and two grand-daughters^ 
taking in right of a deceased daughter, wiU have 
unequal shares ; i . e. the daughter will have one 
moiety, and the two grand^daughters^the other 
moiety between them. So heirs in different 
degrees, and on different descents, from heir to 
heir, are parceners, until there be a severance 
of title, by the change of the title by parcenary 
into a tenancy in common by alienation (s). 
But whether the co-heirs take equal or unequal 
slmres, each has a power of alienation by deed 
or will over her own share. 

But as between themselves co-heirs have a 
joint seisin ; and the rule of law is, that the 
several persons being co-heirs do, for many 
purposes, make only one heir (t). For this 
reason they may either re^ease^ or by feoff- 
ment, ' or any assurance, convey to each other. 

Notwithstanding they have a joint seisin for 
some purposes, yet on the death of each of 
them, the share of which she was actually seised 
will descend to her heir at law ; and (except in 
the case of estates tail) a more remote descen- 
dant may be preferred to the other co-heirs, on 
the ground that the more immediate descendants 
are of the half blood to the person last seised. 

For example : A^ seised in fee-simple, dies, 
leaving two daughters, B and C, who are of 
the half-blood to each other, since each daughter 
was by a different wife. They enter, and arei 



1 y 



CO litt. lec 313 ; 1 iDBt 196 a. 
(ij 1 Inst 16a b. 164 a. 196 b. 
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seised ; B dies >vithout issue; the uncle^ or other 
collateral heir of £, will be entitled as her heir 
of the whole bloody in exclusion of the sister 
and her descendants, since B was the person 
last actually seised. But if B had died without 
having obtained an actual seisin, then C would 
have taken the entirety as the immediate heir 
to Ay her jGskther, the last person actually 
seised. 

In general, and for most purposes, the seisin 
of one coparcener is the seisin of the others .; and 
the possession of one coparcener is considered 
as the possession of the other co-heirs, except 
in cases of actual ouster, &c. 

[Hob. 120, Dyer 128 ; Reading v. Bmfston^ 
2 Salk. 423 ; Fairclam v. Shakkton^ 5 Burr. 
2604; Msher et al. v. Prosser^ Cowp* .817; 
Peaceable y. Read and others, 1 East 568.1 

Coparceners are seised per my et per touty 
yet each has a devisable interest ; and a fine 
with proclamations levied by a stranger may, 
when both are out of possession, bar one with- 
out barring the others; since one ma,y be^ and 
the others, by reason of infancy, &c. may not 
be protected from bar by non-claim. 

A re-lease from one to the other does not 
make any degree in the title. The re-leasee will, 
it is apprehended, be in by descent, and not by 
purchase, so that his ancestor will be deemed 
the first purchaser. On principle, a re-lease 
by oTiCy to one of several other parceners, or to 
some of them, does make a degree in the title, 
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and the re-Ieasee, or several re-leases, will be 
the first purchaser or purchasers. 

The law of coparceners involves the common- 
law learning of partition ; and this, lord Coke 
observes, is a cunning learning ;^and there is a 
great peculiarity in the law applicable to co- 
parceners, partitions, &c. 

If one coparcener grant a rent to another 
for owelty of partition, this rent will be good, 
though granted without deed, and will be 
descendible as from the original ancestor (ti) . 

A distress may be taken for it of common* 
right, without an express grant of a right to 
distrain (x). So a fee may exist in the rent 
without any words of grant to heirs. 

So if two coparceners make partition by 
agreement, or by re-lease, the entirety of each, 
though in some degree a new acquisition, will be 
descendible in the same manner as the original 
share was descendible ; for instance, if A and 
B are coparceners, and they agree on partition, 
and re-lease to each other ; and the farm A is 
allotted to A for her share, and the farm jB to 
B for her share ; then, supposing them to be 
seised by descent ed' parte maierna^ the farm A 
will be descendible from B as seised ex parte 
matema^ without distinguishing the part re- 
ceived by the deceased upon the partition from 
the part to which the deceased was entitled 
before partition. 

(u) 1 Inat 169. 177 b. (x) 1 Inst. 1^; 5 Rep* 7. 

7 4 
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In short, mere partition, or a re-lease upoft 
partition, does not make any change in the 
seisin. This is evident from a variety of cases 
to be found in Coke on Litt. in the chapter 
Parceners, and Parceners by Custom. 

Hence the rule, that mere partition will not 
produce the effect of revoking a will fy) ; and 
although the partition be made by a convey- 
ance, or fine to the use of the respective heirs, 
they will be in quad hy descent^ and not by 
purchase. 

In this instance, the seisin is, in point of fact, 
and in point of law, changed ; but the use 
partakes of the quality of the old seisin. It is 
rather strange, however, that the same rale 
which applies to settlements under similar cir- 
cumstances had not been applied to partitions ; 
for a conveyance by ^, to the use of himself in 
fee, is a revocation of his will : and a con- 
veyance on a partition to the we of the owner 
and his heirs, ought, in principle and con- 
sistency, to have received a Uke decision. 

And it is agreed, that any modification of the 
uses by a power of appointment, &c. will pro- 
duce the effect of revocation. 

Luther v. Kidby is the leading case respect- 
ing partitions, as hot producing the effect of a 

revocation. 

That case is, beyond all doubt, law, as it 

applies to the original share ; but it is not easy 

to comprehend how the accessional or acquired 

(yj Luther ▼. Kidby, 8 Vin. Abr. 148. 
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sbare could pass by a will made anterior to the 
partition. The only legal ground for supporting 
the title must be, that there is the same seisin, 
but this cannot apply as between tenants in 
common ; and yet the rule is, that a partition 
between tenants in common is no revocation. 

In Luther v. Kidbyy the devise was of a 
moiety; and the doubt on the certificate of 
the judges is, whether the will operated upon 
the entirety. The original property of the 
party unquestionably remained subject to the 
dispositions of his will. The difficulty is to 
understand how the accessional or additional 
moiety could pass by the will, even upon 
general principles, and still more especially 
as the devise was of a moiety. 

On this subject there are many pertinent 
observations by the present chancellor, in 
KfioUys V. Alcockj 7 Ves. jun. pa. 558, from 
which it may be inferred to have been his 
opinion, that no more could pass by the will 
than was comprehended by the language of 
the will ; for instance, a devise of a moiety of 
the farm called ^, could not pass all or any 
part of the farm called jB, though that farm 
was received on a partition. 

Many other difficulties of the like nature 
will occur in examining cases of this nature. 
The misfortune is, that the cases have carried 
the law beyond principle. They therefore baffle 
all learning founded on technical reasoning. 
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By anomalies, the best lawyer is most likely 
to be entrapped into error. 

When decisions follow principle they form 
part of a system, and are remembered ; or 
rather the law is within the compass of the 
lawyer. Lord Coke's observations will readily 
occur, and should be in the recollection of 
judges, and protect the law from innovation 
by anomalies, and all departure from prin- 
ciple. 

There is one instance of a right in parcenary 
changed into a joinUtenancy . It is, if two 
coparceners make a lease, reserving a rent, they 
shall have this rent in common as they shall 
have the reversion {viz. annexed to their estate 
in coparcenary). But if afterwards they grant 
the reversion, excepting the rent, they shall be 
from thenceforth joint-tenants of the rent (a) • 
The maxim is cessante causa cessat effectus. 

On the other hand, under a grant to two 
coparceners of a rent for owelty, they will 
have the rent as parceners and not as joint* 
tenants (b)* 

So if two coparceners alien in fee j rendering 
rent to them and their heirs, without any words 
of severance, they shall hare the rent in course 
of coparcenary, and not as joint-tenants (c) . 

(a) tVingate'^ Maxims 19 ; Finch. 9. 
fhj Jbid* 21 y pi. 11 ; WindhaftC% case, 5 Rep. 8 a. 
(c) n)id. 31, pi. 12 ; 1 Inst. i6g b.; but see i Inst. 12 b» and 
Watk, Dig. 390. 
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These and the like cases are founded on the 
maxim, that things are construed according to 
that which was the cause thereof. 

Though on a partition between coparceners 
there be an implied warranty, while the privity 
continues, yet when one of them aliens in fee ; 
or even in tail, while the title is held under the 
entail; the warranty ceases, and consequently 
the title to the lands given to the other parce^ 
ners on the partition need not be investigated. 

Even the purchaser of the fee, or of an estate 
tail, will be discharged from the warranty, and 
consequently cannot be affected by it. 



Tenants in Common. 

This tenancy may be created by deed or by 
will, or arise by prescription (d)^ or it may 
arise in consequence of a severance of a joint- 
tenancy (e) , or the change of a title by copar- 
cenary mto a tenancy in cotnmon (f). 

Tenants in common have several freeholds, 
while joint-tenants and coparceners have one 
freehold (g). 

This tenancy may be by express gift, or by 
construction of law ; by construction of law, in 
the instance of a gift to two persons of a 
COTody (h) ; or of a remainder to the right 

(d) 1 InsL 195 a. (€) Litt $ 3£M.. (f) Idtt § 393. 
(g) X last. 189 a; 5 Rep. 7. (h) i IdsU 290 a. 
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heirs of two persons who are living (ijj i\ot 
being husband and wife (k)j and who must 
therefore take vested interests at different times^ 
namely, the right heirs of each person on ' his 
death; also of a gift to two persons who may 
not lawfully intermarry, and the h^rs of their 
bodies (IJ ; or a gift to three persons as to whose 
marriage there is no impediment, and th6 heirs 
of their bodies fm)y to a body corporate, and 
to a natural person (n) ; or to two corpora- 
tions (o) ; by express gift, as in the instance 
of a gift to two during their joint lives, and 
from and after the death of one of them, to them, 
to be equally divided between them, share and 
share alike, as tenants in common, and their 
respective heirs and assigns. 

So there may by proper words be a tenancy 
in common of the freehold, and a joint-tenancy 
of the inheritance. 

These tenants may have equal or unequal 
shares. 

They may be also tenants in common as to 
part, and joint-tenants as to the residue of 
lands. 

Two persons may be joint-tenants of the 
freehold^ and may have several inheritances in 
tail or in fee (p) . 

CiJ Windham*8 case, 5 Rep. 7. 

(k) Roe T. Quartlei^y 1 T^nn Rep. 630. 

(I) Litt. § 296, 1 Inft. 189 b. (m) 1 Inst. 35 b. 184 a. 

CnJ 1 Init. 189 b; 190 a- foj Litt. § 396. - (pj Litt. f «95. 
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£ach tenant in common, not being a tenant 
in tail, has a devisable interest in his own 
share, or he may convey the same : he is to be 
considered as solely or severally seised of his 
share. ; he must convey the same by lease, or 
by lease and release, by feoffment, &c. even 
though he lease, &c. to his companion, [JBroA:e, 
feofiment de terre] (q)j exactly in the same 
manner, and under the same circumstances as 
he must have conveyed the entirety if he had 
been solely seised of the entirety. However, 
he cannot convey more than his particular 
share. One tenant in common, as such, cannot 
re-lease to another tenant in common as such. 

But when two or more persons are joint-tenants 
as to certain shares, a re-lease from one of them 
to the other of them will be proper as to those 
shares, and it will not be any objection, that 
thej are tenants in common of other shares. 

If two tenants in common join in a lease, 
there is, in point of law, a lease by each of 
them (r) ; and in pleading, the title must be 
stated accordingly (sj. 

So if two tenants in common, in fee, grant 
a rent-charge, there is, in point of law, a 
several and distinct grant, by each, of a rent 
out of his moiety or part (s s) ; and no language 
expressive of an intention to grant one rent 
will be effectual to that end. ^ They should 

iq) pi* 45* rO 1 Ii^t. 45. 300. 

(i) Heatherhf and Worihington v. fVeston, Q Wils. 93a, 

(s t) 1 Inst. 197 a, 267 hy 5 Rep. 7. 
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join in conveying the fee to uses, and create the 
rent by a declaration of use. 

The possession of one tenant in common is 
prima facie the possession of the other tenants 
in conunon. It may, however, become adverse 
by actual ouster, or from a possession furnish- 
ing evidence of ouster (t) . 

In reference to titles derived through tenants 
by entireties, joint-tenants, coparceners, and 
tenants in common, care should be taken that 
the part-owners were, at the time of their 
respective executions of their conveyances, 
competent to convey the shares they professed 
to convey; and that the form of conveyance was 
adapted to the relative situation of the tenancy, 
and the persons to whom the conveyance was 
made. 

Indeed the learning of tenancy by entireties, 
joint-tenancy, coparcenary, and in common, is 
of such general occurrence, and so is the learn- 
ing of cross-remainders as connected with 
tenancy in common, that they ought to receive 
a large portion of attention. Lord CoAre, in the 
second part of his first Institutes, has given all 
the leading principles and general rules. 

Gifts with cross-remainders are uniformly 
grounded on a tenancy in common. 

The tenancy under gifts of this sort is of a 
peculiar nature. Each owner has an estate in 
•very part of the lands, or the moiety, &c. 

(tj Doe Y. Prosser^ Gowp. 217. 
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^hich are settled. But each moiety or third 
party &c. of each tenant is in a different degree 
as to the right of possession ; so that, supposing 
estates in possession with remainders to occupy 
lines or degrees of ownership, and two persons 
to be tenants in tail, with cross-remainders 
between them, each would have a moiety in 
the first line or degree, and the other moiety 
in the second line or degree. 

Again, suppose three to be tenants in tail, 
with cross-remainders between them in tail, 
each would have one third part in the first 
degree, another third part (being two distinct 
sixth parts,) in the second degree, and the. 
remaining one-third part (being two other sixth 
parts,) in the third degree, and so on, in like 
manner, on a subdivision into a greater number 
of shares. 

This subject is fully considered, and its appli- 
cation to practice shown, in the Tract on Cross- 
Remainders, &c. ; and the substance of this 
Tract will be introduced into the Essay on 
the Quantity of Estates^ on the re-publication 
of that Eissay. 

As to Tenants in Tossession. 

Persons who have the possession may grant 
it ; and it is material to distinguish between 
estates in possession, and estates in reversion or 
remainder, on account of the mode of assurance 
which may be adopted, or may, under different 
circumstances, be deemed effectual. 
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Estates in reversion or remainder may pass 
by grant without livery ; but estates in pos- 
session in corporeal hereditaments cannot, ex^ 
cept in particular cases, pass by mere grant. 
There must be either livery of seisin, or some 
other ceremony which is equivalent, or a previous 
estate^ to be enlarged by release ; and in this 
sense a lease and re-lease are said to countervail 
a feoffment. So an estate in possession may pa^s 
by bargain and sale enrolled, covenant to stand 
seised to uses, or by fine,' or fine and declaration 
of the uses of the same, or by common recovery 
and a declaration of the uses. In short, by any 
mode except by simple grant. 

A term of years of lands in possession might, at 
the common law, have been created by mere 
word and entry ; for till entry there was only an 
interesse termifiiy or being created, might have 
passed by mere word. An interesse termini to 
commence at a future day, or on an event, might 
have passed in like manner; even though the 
term was reversionary, and the possession was 
not in the lessee, but in a tenant; for if the pos- 
session had been in a disseisor, &c. there could 
not have been a valid lease without a previous 
entry to restore the seisin. Hence the practice of 
entering and sealing a lease on the land, or making 
escrows to be delivered on the land (t t) . 

But the reversion necessarily including the 
services could not be transferred, even for a term 
of years, without a grant by deed. 

(t i) I Imt. 48 b. 
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Terms of years of lands in possession may be 
transferred or surrendered without deed% 

But it is apprehended that even a term of 
years, which confers a title to a reversion or 
remainder, cannot be transferred or surrendered 
without deed. 

This point is more clear when there is, as 
between the termor and his reversioner^ a re«> 
version, than when the teraior has a reversion 
laerely in respect of having created an under- 
Jea9e. 

The point was in some degree discussed in 
Harker v. Birkbeck (u) ; Beck v. Phillips (u ujy 
but it is very difficult to draw any satisfactory 
conclusion from those cases« 

The general rule is, that all things lying in 
^rant, from the nature of the thing or subject^ 
•as rents, commons, &c. or from the nature of 
the estate or interest therein, as reversions and 
remainders, omnot be granted or surrendered 
without deed. 

Lord Coke observes (x)^ of freeholds and 
inheritances, some be corporeal, as houses, &c; 
lands, &c. these are to pass by livery of seisin^ 
by deed, or without deed ; some be incorporeal, 
as advowsons, rents, commons, estovers, &c. 
These cannot pass without deed, but [add, may 
pass] without any Uvery. And the law hath 
provided the deed in place or stead of th« 
livery. And so it is if a man make a lease, and 

Cu) z Bunr, 1556. (u u) 5 Burr. 9827. (9) X lost. 49 ^ 
VOL. II. G 
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by deed grant the reversion in fee ; here the 
freehold with attornment of the lessee by the 
deed doth pii5is, which is in lieu of the livery. 
See Bract, lib. 2, c, 18. Et est traditio de re 
corporali de persond in personam de manuj ^*c. 
graluita translation et nihil aliud est traditio in 
una sensu^nisi in possessionem induction de re 
corporali; et ideo dicitur, quod res incorporales 
non patiuntur traditionemy sicut ipsuwijus quod 
reiy sive corpore inhareiy et quia non possunt 
res incorporales possideri sed qtmsiy ideo tradi-^ 
tionem non patiuntur. He adds. 

This ancient manlier of conveyance by feoff- 
ment and livery of seisin doth for many respects 
exceed all other conveyances. For (as hath 
been said) if the feofifor be but of possession, 
[read disseised] neither fine, recovery, indenture 
of bargain and sale enrolled, nor other con- 
veyance, doth avoid an estate by wrong, and 
reduce clearly the estate of the feoffee, and 
make a perfect tenant of the freehold, but only 
livery of seisin upon the land ; the other con- 
veyances being made off from the ground, do 
sometimes more hurt than good, when the 
feoffor is out of possession [read disseised]; and 
yet in some cases a freehold shall pass by the 
common law, without livery of seisin ; as if a 
house or land belong to an office, by the grant 
of the office by deed, the house or land passeth 
as belonging thereunto. So if a house or 
chamber belong to a corodie, by the grant of 
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n corodie, the house or chamber passe th. A 
freehold may by custom be surrendered without 
livery, as hereafter shall be said ; and so of 
assignment of dower, ad ostium ecclesia^ or 
otherwise ; and by exchange a freehold may 
pass without livery, 

« 

As to Tenants of Estates in Recet'sion. 

This is the estate retained by a grantor of a 
particular estate, or by the settler, who, after 
limiting several particular estates by way of 
use, limits the ultimate fee to himself, or the 
same results to him by operation or law. 

In a common-law gift, if he limit the fee in 
contingency, he will have the possibility of 
reversion. Feame doubts this conclusion. 

So if the testator create several particular 
estates, and the ultimate fee is limited to or to 
the use of his right heirs, this is a reversion, 
and descends to the heir. The authorities are 
collected in Gwillim's Bacon, ch. Remainder. 

But a devise to trustees in trust for the heii* 
or heirs at law of £, and the heirs, executors, 
&c. of such heir or heirs, though the heir at 
law answer the description, is not the old 
reversion, but a new gift, making the heir a 
purchaser (f). But if the use of the fee be limited 
in contingency, the fee will result to the 
grantor till it can vest; and if the fee be devised 

(i^J S-mainy. Burton J i5Ve8.365, 

ci3 
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in contingency, that fee will descend to tfie 
heir at law, unless it be disposed of, as it tanay 
be by some residuary clause, or by some special 
tlisposition. 

The ultimate interest taken under a con- 
veyance to uses is not, strictly speaking, a 
reversion according to the rules of the common 
law.' It is an interest in the nature, and 
partaking of all the qualities of a reversion. 
'Wliether this reversion remain in the lessor or 
. settler, or the heir at law of a testator ; or is 
aliened by the owner, either for the entire estate, 
or for a portion of it i or whether it be a residue 
of a particular estate ; it retains its denomina- 
*tion of a reversion; so that there may be a 
reversion for years, for life, or in fee ; and the 
estate, which is a reversion as to one person, 
may be a particular estate as to another person : 
for example : A leases to B for life, and grants 
the reversion to C for years ; as between B and 
X!, C has a reversion ; "but as between A and C, 
C has a particular estate. 

And an estate in reversion may lose its 
denomination and peculiar qualities by be- 
coming an estate in possession; and it may 
become an estate in possession by the surrender, 
merger, forfeiture, ' or actual determination of 
the prior estate. 

The material circumstance to be regarded as 
to estates in reversion, is, that they cannot 
be granted or surrendered by mere writing- 
^eppard*s Touch, chap. Surrender. 
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But there may be a surrender of an estate in, 
reversion by mere implication of law, as by- 
accepting another estate incompatible with the 
estate surrendered. 

It follows from the observations which have 
1)een made, that an estate in reversion may 
pass by mere grant. The contrary is supposed 
to have been asserted by Mr. Feame^ in his^ 
Reading on the Statute of Enrolments ; but it 
is difficult to account for' that great lawyer's^ 
having fallen into this mistake, if made by. 
him^ 

Though a grant would be an efiectual modei- 
of assurance to pass an estate in reversion, a 
lease and release, and bargain and sale enrolled,^ 
are more generally used in .practice ; and they 
are entitled to preference from the circumstance^ 
that they are in themselves complete evidences 
of title, while a mere grants at least without a 
recital of the existence of the prior estate, must 
be supported by extraneous evidence, to show 
that a prior estate existed ; so that there was a 
reversion divided from the pQ^ses^ion^ 

As to Tenants of Estates in Remamder^ 

The observations which have been made* 
respecting the mode of alienation of estates in 
reversion are, mutatis mutandis^ equally appli-^ 
cable to an estate in remainder, except that> a 
remainder, instead of being part of the former 

g3 
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ownership, is a portion of estate granted at 
the same time with the prior or particular 
estate, and to take effect either absolutely, or 
eventually on the regular and proper deter- 
mination of that estate . 

A remainder is a residue of an estate in land^ 
depending upon a particular estate, and created 
together with it (zj. 

It is also observable, that an estate, which is 
a remainder as to one person, may be a rever- 
sion as to another person ; as, if A lease to JB 
for life, and afterwards grant the reversion to 
C for life, remainder to D in fee ; as between 
C and D, D has a remainder; but as between 
himself and B he has a remote reversion. 

In one circumstance also there is a difference 
between a remainder and a reversion ; a reversion 
always carries with it the actual of supposed 
fruits of seigniory ; but a remainder, as such^ 
gives no right to these fruits. 

By reason of this difference, if an estate be 
granted to A in tail, remainder to B in fee, and 
B grant to A for an estate tail of the same 
extent as the former estate tail, the grant will 
Hot have any effect (a). While, if the rever- 
sion had continued in the grantor, and he or 
any person claiming under him had granted 
or devised to A in tail, this grant or devise, 

(z) 1 List. 49 a. 

(a) Badger v. Lloydy Salk. 332 ; and Lord Raym. 583. 
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thoagfa giving an estate of the same duration^ 
would have been good» 

In the former instance the gift was nugatorjr 
because it could not have any effect. The rule 
is quod semel meum est ampUta meum esse rum 
potest (h) . In the latter instance, the gift ii^ 
valid, since it will have the efiect of passing 
the seigniory during the estate tail. 

And if two estates of the same duration are 
granted, and the latter is grafted out of the 
reversion, it seems to follow, that the grant 
will be good; but if a person having a re^ 
mainder grant an estate which is commensurate 
only with the time of an estate previously 
' granted, such grant would be augatory. Thus 
if A grant to B for life, remainder to C in fee, 
qnd C grants to X> for the life of J3, it should^ 
ffom the distinction taken in Badger and LUofd^ 
seem that the latter grant would be void* 
But qu<Bre : for it is the common practice in 
settlements and wills, by way of strict entail, 
\o limit an estate to A during his lite, with 
remainder to £ for the life of A ; and suck 
remainder is allowed to be good on account 
of the possibility that the estate of A may 
determine in his life^time ; and consequently 
the estate of B may take effect, in possession 
during the life of A (c). 

To these observations it may be added, that 

(h) '1 In»t. 49. 

(e) Duncomb v. Duncomb, 3 Ler* 437* 

G 4 
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a remainder or reversion may pass by that nam^e, 
as, all that remainder, or all that reversion of 
and in, &c. or a remainder may pass by the 
name of a reversion, or i conoerso (d) . 

And a remainder or reversion may pass by 
a grant of the land itself; and it is always 
more eligible, except in particular cases, zb 
where there are several estates in the same 
person, and the estate in reversion or remainder 
is to be granted, reserving the particular estate^ 
to grant the land rather than the reversion or 
remainder; and even if the reversion or re- 
mainder is to be granted, eo nomine^ it is the more 
eligible mode to grant it by as simple a descrip- 
tion as may be ; as, all that the remainder or 
reversion for life ; or, all that the remamder or 
reversion, in fee of the said .... of and in all» 
&c. describing the parcels fully, or by reference^ 
as the case may require. 

It, however, more generally happens, that » 
remainder or reversion granted eo nomine i» 
granted in terms of more minute description, 
showing its relative situation, and the manner 
in which it is expectant, &c. 
\ In these and the like cases, care should 
be taken that the description be correct ; '^ for 
any material error in the description will be 
fatal ; for then, in point of law, there will not 
be any such remainder or reversion ; and as 
such remainder or reversion is the subject and 

(d) 1 Inst 299 b. 
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^^sence of the grant, the grant will fail for want 
of a subject on which it may operate. 

Cases of this sort require particular attention ; 
and it is incumbent on the conveyancer to 
satisfy himself that the description is true, in 
point of fact, and in law. When a person has 
several distinct estates, he may grant one 
estate by proper words, and retain the other 
estates (e). 

Where the particular estate and remain* 
der depend upon one title, the defeating of 
Ae particular estate is a defeating of the re<- 
mainder (fj. 

But where the particular estate is defeasible, 
and the remainder by good title, there, though 
the particular estate be defeated, the remainder 
is good (g). 

Hence a condition anfiexed to a particular 
estate is defeated by a limitation over (h) . 

And in wills, and in conveyances to uses, the 
remsdnder may take efiect, though the estate for 
life should never vest. 

A remainder of lands in possession may 
be created without deed, by reason of the 
livery (i). 

But a remainder, when it is in that state, can- 
not, under the rules of the common law, be 
transferred without deed. 

The particular estate and the remainder, 

{ej 1 Inst. 3190. (f) 1 Idsl sgSa. (g) Ibi(L 

(hj Dr. Butft case, 9 Bep. 
(ij Litt. f 60; 1 Inst. 49a. 143a. 
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for many purposes, make together the com*^ 
ponent parts of one estate. 

The rules, as they apply to particular estate^" 
and remainders, are, 

1st. There cannot, at the common law, be a 
remaioder without a prior particular estate (kj • 

2dly. The particular estate may be for.yeaw^ 
for life, or in tail. , . 

3dly. If a remainder be limited in coptin^ 
gency, there must be a prior vested particular 
estate of freehold to support the remainder; for 
the freehold cannot be granted to commence 
in future; but notwithstanding the particular 
estate be suspended in the 9ame instant in 
vhich it 15 created, still thq remainder will 
be good (I). 

4thly. The remainder must be so limited as to 
Qomipence either absolutely or contingently, 
on the rpgular determination of the particular 
estate, without any interval even of a day, 
between the particular estate and the ren^ain- 

der ^m). 

5thly. A remainder expectant on an estate 
tail may be limited after an indefinite failure 
of the issue inheritable to the estate tail. 
, 6thly. No estate in remainder can be limited 
after, an4 pxpectjint on, a fee (u) • 

One fee, however, may be limited in the 

' (k) 1 Inst. 398 a. (I) 1 Inst 298 ; Dyer 140 b. contra. 

(mj Plow. 33. Raym. 144; GwU, Bac. Abr. Remainder 738. 
(nj Nottingham v. Jennings^ 1 P. W. 23. 
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alternative, as a substitution for another, fee, if 
that fee should fail of effect (o). 

7thly. No estate limited by way of remainder 
can, as a remainder, be so limited as to derogate 
from, abridge^ or defeat^ any prior estate* 

An interest so limited must, if good, operate 
either by way of executory devise, or springing 
lisc* 

The particular estate must, in a deed, opera-- 
ting by the rules of the common law, give a 
rested interest, even though it be a term of 
years, otherwise the remainder will be void aa 
a freehold in fiituro, though the particular 
estate, as being for years, may be good. 

But in a will or conveyance to uses, the parti*' 
cular estate may commence by way of executory 
devise or springing use ; but the moment the 
particular estate of freehold vests, the limitation 
over by way of remainder becomes subject to 
the rules which attach to remainders. 

Though the first estate be for years, and does 
not require livery of seisin to its perfection, yet 
livery of seisin must be made to the termor^ 
that its benefit may be communicated to the 
remainder (p). 

Sthiy. A remainder expectant on an estate 
of freehold may be limited to a person not in 
esscj or not ascertained, or to a corporation, 
while that corporation is incapable of taking, 
because it is without its head (qj. 

Co J Doe V. Burmally 6 Tenn. Rep. 30. 

(p) Litt. $ Co ; 1 Inst 40 a. (q) 1 Inst 264a. 



92 ON TITLES : 

This subject M^ill be more fully discussed 
in considering the nature of contingent re- 
mainders. 

Of Titles under Tanants of Vested Esiates^ 

Tenants \irho have vested estates. are those, 
persons M^ho have actual estates, either in pos- 
session, reversion, or remainder ; and these 
estates may be transferred from person to. 
person, by the rules of the common law, and in. 
all cases, except such alienation be restrained, 
by the positive enactments of the statute law^ 
Such interests are also devisable, either under 
the owners of contmgent remainde^rs or other 
contingent interests.. 

Strictly speaking: there cannot be a contin- 
gent estate. There may be a contingebt interest;. 
but no interest, except such as is vested,^ is 
accurately termed an estate. 

It is a general rule that the law favours the 
vesting of estates ; for the law dehghts in vesting 
estates ; and in the language of lord Coke (r) , 
oontingences are odious in the law, and are the 
causes of troubles, whereas the vesting of thenx 
is the cause of repose and certainty. 

And no remainder will be construed to b^ 
contingent, which may, consistently witli the 
intention, be deemed vested. 

But these rules have their limits, and their 
exceptions. 

(t) 9 Bulstr.. 131.. 
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A dear and express ioteation will prevail (s) . 

An estate will never vest contrary to the 
intention, when that intention is expressed, or 
b the result of the context of the deed or will ; 
except there be a rule of law, as in the instance 
of the rule in Shelley's case, which, for reasons 
of tenure or policy, counteracts and defeats the 

intention (tj. 

Every contingent interest of freehold, limited 
by way of remainder, may be destroyed by the 
surrender, merger, forfeiture, determination, or 
xlestniction of each particular estate by which 
it is supported, or by the conversion of each 
'particular estate into a right of action. 

A contingent interest may also be re-leased 
by the owner; and contingent interests are 
tlevisable, and may be bound in equity by a 
sale for a valuable consideration, and may be 
bound at law by estoppel. They may also be 
exttngubhed by feoflfraent, fine, or common 

recovery. 

A contingent interest does not enable the 
owner to transfer the estate by any conveyance 
to take effect in his life-time, under the rules of 
the common law. Contingent interests, how- 
ever, of the equitable ownership, and evea of 
the legal ownership, are assignable in equity. 

In a court of equity, a contract is in effect an 
alienation, and will in that court be enforced, 

(s) Deakin r. PhUUpSj i Maule and Selwyn 744. 
(IJ Succinct view of the rule in SheUi/s caie. 
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So if the remainder was contingent from any 
cause, that remainder may be transferred in 
equity, subject only to the contingency, exactly 
in the same manner as if it were a vested 
estate. 

It appeared proper to notice these differences 
to prevent an indiscriminate practice of apply- 
ing the same rules to equitable, which ans 
proper to be applied to legal interests only. 

In cases of this sort the decision in Vick v. 
Edwards (u) will occur to the lawyer, and will 
involve those not thoroughly versed in the 
principles of the law, in some embarrassment. 

Whether the fee was vested or contingent 
is a question foreign to the present inquiry. 
But supposing it to have been contingent, (and 
it was contingent unless the trusts for sale can 
be considered as distinguishing this case from 
ordinary cases (x) ; then a considerable portion 
of lordTfl/io^s observations in Vich v. Edwards 
is questionable. 

In cases of this sort, except the nature of 
the trusts, or the context of the will, proves the 
estate to be vested, the better opioon is, that the 
inheritance is in contingency (y) i and that 
while in contingency it cannot be conveyed. To 
complete the title, the concurrence of the grantor 
til his heirs, or the heirs of the testator, or in 

(iBL) 3 P. Wini, 372. 

(s) Ex parte Harmon^ 3 Aiutr. 836. 
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some cases his residuary devisee, is necessary ; 
and a fiiie, importing to pass the fee, so 
far from having the effect to transfer the con* 
tingent fee, will extinguish all title under liie 
same. 

Interests of this sort are called possibilities 
coupled with ah interest, and are distinguished 
from mere rights or titles of entry. Contingent 
interests are devisable ; rights or titles are 
not devisable; but they may be released or 
eictingiiished. 

A gift to the survivor of several persons, or 
a gift to persons not ascertainable, as children 
who may attain twenty-one, is ti mere possi- 
biJity. This possibility cannot be released ; it 
may be bound at law by estoppel, in equity by 
contract. An expectant heir has a possibility. 
llie contract of an expectant heir, though it 
will bind him, will not bind the succeeding 
heir (z). 

An interesse termini is a future interest, and 
not an estate. Such interest, unless it be 
contingent, may be assigned or transferred* 
Whether a contingent interest in a term can 
be assigned, is a point for which no authority 
is found. 

The decisions in the cases of Matthew ilfon^ 
ning (a J and Lampet (b), merely establish 
that a possibility, coupled with an interest, is 

C*J I Amtr. 11. f O 8 Rep. 187, 

(bj ioRq>. 40. 
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not assignable, though it be rekasable^ But 
each of these cases turns on the peculiarity, that 
all the estate was in the legatee for life, and no 
estate in the person who was to take under the 
limitation over. 

That a contingent interest may be devised, 
. is established by Roe v. Jones (c) . 

But that a possibility may be devised, the 
interest must be such as is, in its nature, 
devisable. For instance, the owner must be 
entitled to an estate in fee, or pur autre vicj 
and not merely an estate tail in the lands ; and 
it must be to a person ascertained, and not to 
the mrvivor of several persons, or to persons 
who are to answer a given description (dj ; and 
it should seem that no interest is devisable 
except it would be releasable ; and that a 
gift to the survivor of several persons ; or 
to such children of A as should be living 
at his death, or the like ; does not confer 
an interest which may be devised, while it 
remains in its executory state, because the 
objects are unascertained ; thus, a gift by one 
of two persons before he is the survivor, would 
not be good, although he afterwards became 
the survivor (e) ; or a gift by one of the 
children, in the life-time of -4, would not be 
good, although such child should eventually 
l)e living at the death of A. 

(c) 1 Hen. Blackstone, 38. (d) 2 Maule and Selw^ik 165. 
(€) Doe v. Tmkinsoni 2 Maule and Selwyn 165. i 
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' It is agreed, however, and even settled, that 

this interest may be bound, or even barred, by 

estoppel (fj. 

' In cases of this description, fines, or recoveries, 
to operate by way of estoppel, should be adopted, 
instead of relying on mere re-leases, by deed, 
except so far as the interest may be equitable^ 
and consequently be bound by the re-lease, 
operating as a contract. 

That contingent interests may be bound by 
estoppel is a conclusion to be drawn from 
Weale v. Lower (f). Such estoppel to pass 
an interest must be for years only ; for if a 
feoffment should be made, or fine levied of the 
fee, by a person who has a contingent interest 
in fee, the interest itself would be extin- 
guished (g)* The learning of estoppel will be 
considered under a future division. 

And a feofifinent or fine by a person who has 
a contingent interest at law would extinguish 
such contingent interest, though the feoffment 
should be made, or fine levied, to a stranger (h) . 
' When there is a contingent interest in tail, 
then to bind such interest as against the issue 
in tail, there must be a fine with proclamations 
to operate under the statutes of Hen. VII. and 
Hen. VIII. However, it is suggested, as a pro- 
position consistent with the principles of law, 

(f) Wede T. Lotcfr; Pollex. 57 ; Moor 554. 

(g) Buckler's case, 2 Rep. 55, and Moore's case, Palmer 365; 
Goodright dem Burton v. Forrester y 1 Taunton 578. 

(h) Moore 554, s Hep. 55 ; Hob. 258 ; 1 Vol. of Practice of 
Conveyancings 3io ; 2 lb. 136. 

VOL. II. H 
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that a donee of a contingent remainder in tail 
might preclude the issue, by estopping himself 
from taking a vested interest. 

A common recovery, suffered by a person 
who has a contingent interest in tail, will not 
hare any effect to bar the issue in tail, or tboM 
in remainder or reversion ; but it will bind the 
party himself by estoppel ; and perhaps may 
prevent the vesting of the contingent interest* 
And if a person who has a contingent interest 
m fee be vouched in a common recovery, this 
voucher will operate as a re-lease or extinguish** 
meot of his contingent interest (i). 

But although contingent interests may be 
bound in equity by contract, yet, for the pur-» 
pose of completing the legal title, there must 
be a conveyance of the estate when vested ; or 
there must be a re-lease to persons capable qI 
such re-lease. 

There is also a difference between contuiigent 
interests of the legal, and contingent interestis of 
the equitable, ownership* 

Contingent interests of the legal ownership 
cajmot be transferred. On the contrary, a fini^ 
levied to a stranger, and purporting to pass. th^. 
fee, will extinguish the contingent interest. 
But a contingent interest of an equitable 
ownership may be transferred. Thus, under a 
grant or devise to two, and the survivor of 
them, and his heirs, the fee will, generally 
speaking, be in contingency ; and it cannot be 

(i) PeUs and Brmn^ Cro. Jac. 590. 
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transferred at law if it be of a legal ownership; 
and therefore it is highly imprudent in this 
case to levy a fine importing to pass the fee ; 
Mid if a conveyance be made by lease and 
re-lease, its operation will be to pass the estate 
for life. At law it will not have any effect to 
pass the contingent interest. But in equity the 
lease and re-lease will give to the purchaser, if 
he be a purchaser for a valuable consideration, 
a right to call for a conveyance of the legal 
estate when vested ; or a re-lease of it, as far as 
the intended vendor can make such re-lease 
with effect. ♦ 

But if the equitable ownership be granted 
or devised to A and J5, and the survivor of 
them, and bis heirs; in this case also the fee is 
in contingency, but as it certainly must vest 
in one of these persons, a sale by them will 
give a complete title to the equitable fee ; and 
for this reason, as against all other persons, they 
may be considered as having the complete power 
of alienation over the equitable inherit^ince. 

It is also to be observed, that when the 
remainder is placed in contingency by will, the 
reveraon in fee may pass by words in a 
residuary or specific clause (k) ; and for want 
of such disposition, the fee will descend to the 
heir at , law (I) ; thus A and JB, and the heir 

(k) Rogers v. Gibson^ i Vet. 492 ; Stephens v. Stephens^ C.T. 
Talb. 228. 

(IJ Plunkeiw. Holmes^ Raym, it; Purefbjf v^ Rogers, 2 Saund. 
380. 

H 2 
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at law, may pass their estates for life and in 
fee ; and the contingent fee to the survivor of 
A and JB may be destroyed by the union 
and consolidation of the freehold with the 
fee. 

Also in conveyances to uses, when the 
ultimate fee of the use is limited in contingency, 
the fee will result. to the grantor or settler (mj ; 
and of course a conveyance by A and JB, and 
the grantor, would cause a destruction of the 
contingent remainder to the survivor of A and 
B ; and unless there be some other particular 
estate by which the contingent remainder 
might be supported, a feoffment, fine, or re- 
covery, by A and JB, would bar the contingent 
interest (ma). 

A fine or recovery by one of them would 
preclude all possibility of him or of his heirs 
taking even eventually, though he should be 
the survivor ; but, except so far as the rcr 
mainder could be destroyed as a- contingent 
remainder, for want of the support of a par- 
ticular estate of freehold, the interest of the 
other person interested in the benefit of sur- 
.vivorship would not be affected by the fine or 
recovery (m h) . 

When a grant is by a conveyance at the 
common law to two, and the survivor and his 

{m) Fenvoick v. Mitford^ i Leo. iSa, 
(m a) Earl Bedford'^ case, Poph. 3. 

(m b) JVeale v. Lotioer, PoUexf. 57 ; Budckr's caae^ a Rep. 5$^^ 
Vick Y. Edtoards, 3 P. W. 37a. 
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heirs, or the remainder in fee is by any other 
means placed in contingency, the language of 
the books of the most esteemed authority leader 
to the conclusion, that the fee passes out of the* 
grantor, and does not immediately vest in the^ 
grantee. The inheritance is said to be in ahey-- 
ance, or expectancy, or, figuratively, in nubibus, 
or in gremio legis ; hence the distinction in the 
common law, and so often occurring in the 
books, that the inheritance may be, and that 
the freehold (more aptly the immediate free- 
hold), cannot be, in abeyance. Hence, also, the 
rule, that there must be a vested estate of 
freehold to support a contingent remainder, 
whether the remainder be in a deed of feoffment, 
or of grant (n) . 

The doctrine of the abeyance of the inhe- 
ritance, so far as it denies that the inheritance 
remains in the grantor* as an estate, is combated 
with great force by Mr. JPeame, in his Essay 
on Contingent Remainders (o). His argument 
is built on natural reason, and not on authority; 
for the cases of resulting use, or of the descent 
of the fee, when the fee is given by words of 
contingency, are admitted to be exceptions to 
the rules of the common law, and not founded 
on the rules of that law; and it is rather 
Angular, that a gentleman who had contended 
«o strenuously, and so successfully, in favour of 

(n) Essay on Estates, chap. Freehold. 
(o) 1st Vol. 285. 

h3 
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the technical rule under the doctrine in Shelley^B 
case, should have become so strong an advocate, 
in the case under examination, for urging good 
sense and natural reason in opposition to th0 
authorities founded on technical rules. 

The strong point in Mr. Fearnes argument 
is, that when the contigent remainder in fee ia 
destroyed, or fails of effect, the right of the 
reversioner will be in complete force ; but this 
point, though readily conceded, does not establish 
his theory. It is quite consistent with the system 
of tenures, that when the contingent remainder 
has failed, the former owner should have, in full 
right, and as a vested estate, that which was 
intended for the person to whom the contingent 
remainder was limited. It is . also consistent 
with the rul^s of tenure, that a tenant for life 
should not, with impunity, commit a forfeiture, 
and destroy the contingent remainders ; and 
there is nothing in the nature of the grant, or 
in the intention of the parties, which precludes 
the former owner from entering, when all the 
estates limited by the grant are determined, by 
forfeiture, or by any other means. 

In the admission that there is such a species 
of interest remaining in the grantor, as will 
become an estate en the determinatiipn of the 
prior estates before the contingent repaeindes 
can vest (p)^ so that the donor shrill have the 
land again when it is ascertained that the right 

(p) I Fearne 285. 
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heirs of H can never take the contingent fee 
fimited to them ; there is nothing at variance 
with the doctrine that the grantor has a mere 
poBsibiUty of reverter, as distinguished from an 
estate in reversion (q) . 

The rule is assumed to be, that while a 
contingent remainder in fee is capable of effect^ 
the grantor has a mere possibility of reverter. 
The moment the remainder fails, either by 
destruction, or other accident, the grantor has 
an actual estate. 

Supposing a grant to be made to A for life^ 
remainder to B in tail, with remainder in fee 
in contingency ; it is perfectly consistent that 
the grantor should have merely a possibility 
of teverter, while the contingent fee is capable 
of vesting, and that he should have an actual 
estate aS soon afs this contingent interest fails of 
efiect. If is also a maxim of law, that no man 
shall take advantage of his own wrong. From 
this principle it HoWs, that when the tenant for 
life destroys the cottitingent remainders, the 
person who has the possibility of reverter shall 
be entitled to enter by reason of that possibility, 
whi<^h is noW become an immediate and present 
right of entry ; an estate ; by the destruction of 
thdse intei'ests which alone excluded the grantor 
from more than a mere possibility. It is diffi- 
cult to find a single authority, or a single 
cfxpressiofi^, in the books, wl^ch will sup'poirt th^ 

ffj Jeok.' Cent 34^. 
H 4 
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opinion advanced by Mr, Feame. On the con« 
trary, the system of tenures almost imperiously 
required, that when a man had made a feoff- 
ment the whole fee should pass out of him ^rj , 
although the ultimate inheritance was limited 
in contingency. Against the authority of the 
books, which contain the learning respecting the 
abeyance of the inheritance, it will be necessary 
for those who support Mr. Feamesn doctrine, 
to show that a conveyance made by the donor 
or his heirs, while a particular estate is continur 
ing, and while the remainder is in contingency, 
would be a valid grant, whether the same was 
a grant of a rent-charge, or a grairt of an estate 
of freehold. The case must be put nakedly of a 
grant to operate as a grant, by way of convey- 
ance, and not by way of estoppel. Thequesjtion 
must have arisen on a grant at the common 
law, as distinguished from a conveyance to uses, 
and from a disposition by will. 

It may be said, the books treat only of the 
situation of the person to take the contingent 
remainder ; and that the power of alienation is 
denied to a person so circumstanced ; but it is 
impossible to read lord Coke, when treating of 
abeyance, or to read the observations in Plowd. 
-Com. without feeling that the observations are 
applicable to the want of a power of alienation 
* by the original donor, as well as by the, person 
to whom the contingent remainder is limited. 

(r) Litt. j Go\ \ lost. 49 a. 
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Besides, the doctrine of the law, on the operation 
of feoffments ; the rules which require that every 
contingent remainder should be preceded by a 
vested estate of freehold, created by the same 
deed or instrument; and that the contingent 
remamder must either vest or fail of effect before 
the determination of the estates of freehold by 
which the remainder is preceded, are all founded 
on principles which assume that the inheritance 
is in contingency, as well against the donor, as 
against the person to whom the contingent re- 
mainder is limited. The doctrine also which 
requires that when a grant is made to A for years^ 
with remainder to B for life, with remainders 
over, the livery should be made to the termor 
for years, as the means of giving effect to the gift 
to the persons who are to have the remainders- 
is part of the same, principle, and illustrates 
its application. It proves that the learning is 
founded on technical reason ; on the necessity 
that the seisin necessary to supply the grant 
should pass immediately and instantly from the 
grantor. The rule also which requires that the 
remainders should be, so hmited, that they may 
vest in successive owners, and that no chasm 
should be left between the determination of one 
estate, and the time appointed for the commence-- 
ment of another remainder, is part of the same 
system. Thus a gift to A for his life, and after 
the death of Ay and one day to JB, is an example 
of a remainder which will be void, because it 
cannot vest immediately on the determination 
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of the particular estate. The nature, the object, 
and the principles of livery of seisin, admitting, 
however, of the exception of a grant for years, 
to be enlarged into a fee on a condition, also 
demand most imperiously, that while the estates 
limited by the grant are capable of effect, no 
part of the seisin should remain with the grafitor. 
Hence the rule that a grant to commence from 
a future day is altogether void- Did the lavr 
depend entirely on natural rescson and good 
sense, independent of the policy adapted to the 
state o( tenures, a grant to A for life, to hold 
from Michaelmas-day next, would be deemed 
a good, and not a void, grant ; and the mind 
woukl be satisfied of the justice of a decision 
by which it should be determined that the 
grantor should hold till the appointed day, of 
that he should retain the fee ; and that on th6 
appointed day the estate should vest in the 
grantee; but in conveyances at the common 
feaw effect is denied to grants of this or the like 
nature ; while such limitations in conveyances 
to use» and in wills are allowed to o]^ei^t6. 
These are excejited' caseid, and turn, as to osfes, 
on^ greutvtis of equity ; as to wiWs, and 6n the 
isichiigem^ allowed by the doctrine of ex?ecirtory 
devisesy to testamentary dispositions. The more 
this point sh^U be examined, the mbre clearly 
it will appea/r tobe an acJkhowledged rule df th6 
eMUftmti law, that aftei' thte grant of a contin- 
gent n^mainder in' fee, this grantor retains' no 
cvtole whatever, but hto ti^Vtlf i.' posMififp 
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of reverter^ as distinguished from an acttuil 
reversion. 

The case which Mr. Feamt (r r) cites 
from Broke $ Reading on the Statute of Limita- 
tions, p. 84, namely, ^^ A makes a lease for hfe, 
^^ on condition, that if the lessee has issue in his 
*^ life, the land shall remain to fF in fee ; and A 
** recovers against the lessee bj writ of waste, 
^^ and has execution, the lessee has issue and dies, 
** no action o( formedon accrues to fF, because 
*^ the fee remained in JV until lessee had issue, 
•* and then the recovery defeated the first 
** limitation,'^ may, if it be law, be accounted for 
on a consistent ground : A had a possibility of 
reverter till the waste; the waste was a forfei- 
ture ; the forfeiture was, in point of law, to A ; 
and when he recovered, he was restored to his 
seisin, and defeated the estate of A ; and, as 
a consequence, the remainder expectant on that 
estate, in the like manner as if the forfeiture had 
been by a tortious alienation, &c. 

Indeed the case of a grant in fee, to a cor^^ 
poratixHiy and the right of reverter to the grantor, 
on the dissolution of the corporation while 
seised, is an answer to the strongest point ill 
Mr. Feame's reasoning. ; 

Contingent remainders are rntereits only, and 
not estates ; they will present thSemselve* for 
consideration under the arrangemeat whick 
treats of contingent interests. 

(r r) p. 285. 
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' As to Titles Under Tenants of Cross-- 

Remainders. 

The nature of these remainders has been 
stated in a former page of this volume (s s). 

The first caution to be obserred is, that cross- 
remainders are created. 

. When it is established as a fact, or as a con-' 
elusion of law, that cross- remainders are created, 
the title should be considered separately, as 
applying to the different farms, or the different 
parts of the same farm which are subject to 
the cross-remainders : For instance, if a farm- 
called J, be devised to A in taiJ, and a farm 
called B, be devised to B in tail, and if either 
of them should die without issue of his body, 
then both the farms are devised to the other 
in tail or in fee, these are cross-remainders; 
and the title to the farm A should be considered 
distinctly, as if it stood hmited to A in tail, 
remainder to B in tail ; or, according to the 
fact, in fee ; and the title to the other farm 
should be considered exactly in the same man- 
ner as if it, stood limited to JB in tail, remainder 
to A in tail, or in fee. 

So if an entire farm be limited to several 
persons in ^il, with cross-remainders between 
them in \»x\ the title should be considered 
with a view to each aliquot part ; exactly in the 
same manner as if that part stood limited to 
A in tail, remainder to JB in tail, remainder to 

(S 8 J 78. 
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C in tail, &c. But when the cross-remainders 
are numerous, the division will branch into a 
great number of heads (s). 

In short, this is the mode of analyzing titles 
which are complex in themselves. Such titles 
are by this mode of arrangement rendered 
sunple. 

In general the misfortune is the want of an 
accurate knowledge of the precise nature of 
these remainders, and of the ownership which 
exists under them . On this subject, the tracts 
on cross-remainders, and former observations 
in this volume, will afford the requisite in- 
formation. 

' In deeds^ except in reference to executory 
trusts, or marriage articles, cross-remainders 
cannot arise without express words of gift, 
creating the cross-remainders. 

In milisj cross-remainders may arise by im- 
plication. 

The rules applicable to wills, are, 

1st. Gross-remainders will, from general 
words, be implied as between two persons ; 

Or, as between a class of persons, when the 
class may consist of one, two, or more persons, 
as the children of ^ ; or the children of ^ who 
shall attain 21, &c. &c. (tj. 

2dly. Cross-remainders as between three or 
more devisees will not be implied, unless there 
be some expression which leads to the conclu- 

CsJ Tracts on Cross-Remainders. 
(fj WaUon V. Foxany a East 36. 
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sioD, that the remainder-man is not to takfe 
until all the devisees being tenants for life, shall 
be dead ; or all the devisees being tenants in 
taiU shall be dead without issue ; or that all the 
lands, &c« are to go over together, and not ia 
parts. 

The general rule of the common law is, tJiat 
on a gift to two or more persons as tenants in 
common, for life, or in tail, the remainder or 
reversion will take effect in possession as to 
each share, when the particular estate in that 
share shall be determined. 

The cases on this subject will be collected 
in the Essay on the Quantity of EstateSj in the 
chap, on Estates Tail, and for Life ; or probably 
in a chapter to be appropriated to the subject 
of cross-remainders, and other cross-limitations. 

In marriage articles, and executory trusts^ 
for the benefit of children, or daughters, as a 
class of persons, entitled to estates-tail, cross* 
remainders will arise by implication from the 
nature of the interest, and on the same ground 
as they arise in a will, under a gift to a class in 
which the number of persons is not defined. 

Of Titles under Contingerd Remainders. 

A CONTINGENT remainder must have all 
the general qualities of a remainder. It must 
be so limited that it may vest either during the 
particular estate, or eo instante^ in which the 
particular estate, is to determine. 
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If there must be an interval between the 
determination of the particular estate, and the 
commencement of the remainder, the rexpain* 
der, as such, will be void. 

Such a limitation over may, under circum*- 
stances, be good in a will as an executory 
devise, and in a conveyance, or gift, to uses, as 
a future springing use. 

A remainder will be contingent for each or 
either of the following causes : 

Because it is limited, 

1st. To a person not in esse^ as a child before 
its birth. 

2dly. To a person not ascertained; as to 
the survivor of several persons who are living : 

Or to children who shall attain 21, or to 
persons whp shall be living at the death of one, 
or of the survivor of their parents ; or to the 
survivor of several persons : 

Or to the right heirs of a person who is living. 

Sdly. To a person, or body, which, though 
ascertainable at present, has not a present or 
immediate capacity; as the right heirs of a 
person who is attainted, and is dead, and whose 
attainder has not been reversed : 

Or to a corporation while it has not a head ; 
as to a mayoic and commonalty, when tiiere is 
not a mayor ; or to a dean and chapter, when 
there is a vacancy of the dean. 

4tbly. To a person or persons on a contin*- 
gency,^ which is expressed, as to A for life ; and 
if B shall go to Rome» then to. B in fee. 
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5thly. To a person on a contingency^ which i$ 
implied^ with reference to the possibility that 
the particular estate may determine before the 
remainder can commence in estate ; as to ^ for 
his life, and from and after his death, and the 
decease of U, or from and after the decease of 
B, then to C, or to any other person for life : 

Or to A for life, remainder to B for twenty 
years, if B shall so long live ; and from and 
after the decease of that person, then to C. 

6thly. To a person on a contingency uncon- 
nected with the event, on which the particular 
estate is to determine ; as in the instance of a 
gift to A for life, and from and after the decease 
of A and B, or from and after the decease 
of B, then to C. 

7thly. To a person on a contingent event, 
which is to determine the particular estate ; as 
to A and his assigns, until the return of C from 
Rome, namely, for a life estate ; and from and 
after his return, to B (uj ; or to -4 and the heirs 
male of his body, until A should do a particular 
act; and after that act done, then to B in 
tail (xj. A gift to A and his heirs until, &c. is 
a fee, and does not admit of a remainder (xon). 

All contingent remainders may indeed be re- 
duced to two heads, as being contingent, either, 
first, because they are limited on a contingency 
which is expressed ; or, secondly, because they 
are limited on a contingency which is implied. 

(u) 3 Rep. 20 a. (^) Arton v. Hare, Pop- 97- 

(x x) Essay on Estates, chap. Fee. 
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The implied contingencies arise from the 
circumstance^ 

1st, That the person is not in issse : 

2d, That the person is not ascertained : 

3d, That the person has not any immediate 
capacity : 

4th, That the particular estate may determine 
before the remainder can commence in interest. 

The criterion and distinguishing feature of a 
vested remainder is, that it is capable of taking 
efiect in possession immediately, if the parti- 
cular estates were determined. 

No contingent remainder can be Umited to 
commence, 

1. On an event, or at a time which of neces- 
sity must happen, after the particular estate is 
determined ; as in the instance of a gift to A for 
his life, and from and after the deceajse of ^, and 
one day or one month, to B for life, or in tail, 
or in fee. 

2. On an act which is illegal; as the coii> 
mission of felony, or the like : 

3. On an event which is termed a possibiUty 
on a possibility^ or double possibility : 

4. On an event which the law will not pre- 
sume to be possible ; as to a child to be be- 
gotten, and to be born out of wedlock, namely 
a bastard not in esse : 

5. On an event which is to defeat and avoid 
the particular estate. 

The rules which apply to contingent re- 
mainders may be thus stated ; 

VOL. II. 1 
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1. There must be a purticiilar estate of free* 
hold to precede and support the contingent 
remainders. 

2. Such ^rticular estate must be cheated by 
the same deed or wili, or fine, as creates the 
remainder ; or by a deed or will containing the 
power which limits the remainder (fj • 

3. Some one particular estate must continue 
as an estate, or as a right of entry, until the 
remainder can vest. 

An estate converted into a right of action will 
not support a contingent remainder (g) . 

But though an estate be supended it will 
support the remainder (hj. 

No remainder can, in point of expression, 
be too remott ; since the neceffiity, that die re-> 
mainder should vest during the particular estate, 
or eo inwtanttf that die particular estate deteiv 
mines ; and the liability of a conting^t remainder 
to be defeated by the merger, &c. of the paiw 
ticulur e£rt:ate, are a protection against the incon«- 
venience of perpetuities^ 

Remainders may be in contingency even until 
the expiration of an estate tail, &c« (i). 

But a remaiiideir may be too remote and 
void, because it is limited to the children of a 
person unborn, and to whom a prior estate for 
life is limited. And all limitations over, by 

{fJ Venables ▼. Morris^ 7 Term Rep. 343. 4^ 

(g) I FeanuB 341. (h) Suiter v* BaUkry Yeln ^ 

(i) Phillips V. DeaUn, I Maule and Selwyn 744. 
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way of remainder after, and expectant <m, a 
remainder Mrhich is too remote^ will also t)e 
Toid. 

• This is the doctrine of modem cases, though 
perhaps the decision most consistent with the 
common law would have been, that the re* 
mainders which were capable of effect should 
have been accelerated. 

But a gift of a remainder to a person unborn, . 
either for life, in tail, or in fee, will be good^ 
unless it be preceded by a gift to the unborn 
parent of that person for life, or in tail. 

A former observation is to be confined to 
leases for a life or lives, or an estate, not being 
a coqtingent remainder, for the hfe of some othdr 
person than the donee of that estate. 

To oflfer comQients on all these rules, and 
their application, and to show the exceptions 
to these rules, would require a profound treatise. 

The elaborate Essay of Mr. Feaame o» Cm^ 
tingent Remainders^ and the head Remainder^ 
in GmUim's edition of Bacon's Abridgment, 
should be studied with the utmost diligenoen 
Suffice it to say, that when the word " survivor,'' 
b used in the sense of other ; or the words^ 
** heirs,'' &c. are descriptive of a person in esse 
who is to take immediately ; or, when the won^ 
though contingent in expression, are not con* 
tingent in substance; as to^ in tail, and if A 
shall die without issue, then to B ; or to ^ fer 
life, and if -4 shall die in the life-time of JB, 

12 
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then to B for bis life, and not in tail or. in fee ; r 
or, when the limitation to the heirs, or heirs of 
the body, falls within the rule in Shelley^s case ; : 
or, when the limitation to the heirs is, in con- 
struction of law, the old reversion, so that the r 
heirs are not to take as purchasers ; or, when 
the words sounding contingently are adverbs 
of time, merely denoting that the remainder 
is to commence in possession, at a correspond- 
ing period marked for the continuance of a 
prior estate ; as to ^ till £ shall attain twenty- * 
one ; and when £ shall attain twenty-one, then r 
to him in fee ; or, when an estate is limited from 
and after the death of a person who has a prior 
estate for life, or death without issue of a per- 
son who has a prior estate-tail ; or the ^ words • 
which refer to a future event (being an event 
which must happen, as the death of A^ do, in 
effect, merely mark the period at which a prior 
estate is to determine ; as in the instance of an 
estate to A for years, if ^ shall so long live; 
and after his decease, then to £ in fee, and the 
term exceeds the probable period of the life of 
A ; in all these and in like instances, the 
remainder will not be contingent. 

A contingent remainder for years does not 
require the support of a prior particular estate 
of freehold; or that the particular estate of 
freehold - should continue until the term can 
vest. 
, And contingent interests which are to com*- 
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mence by way of springing or shifting use, or 
executory devise, are not governed by the same 
rules as contingent xemaibders. 

It is sufficient that these interests can vest 
within the period prescribed by the rules 
against perpetuities* 

Three rules however are to be remembered r 

1st, No limitation wilt be allowed to operate 
by way of executory devise, or to have effect as 
a sprihgmg or shifting use, which, consistently 
with the language of the deed or will, and with 
the intention, can operate as a remainder. 
' 2dly, Though a limitation operate in its 
inception, under the learning of springing uses 
or executory devises, yet the moment the first 
estate of freehold shall vest, all the subsequent 
gifts, limited after and expectant on that estate 
by way of remainder, will be subject to the 
rules by which remainders are governed; 

3dly, Although gifts in a will are by way 
of particular estate, and Contingent remainders, 
yet if the particular estate should fail by 
lapse; &c. in the life-time of the testator, the 
gifts intended to operate as remainders, may, ' 
by this change of event, become gifts to operate 
under the learning of executory devise. 

These observations lead to other classes 
of cases- which will be noticed when ex- 
ecutory interests shall be the subject of ob* 
servation. 
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Of the Per^tms Entitled wider Executory 

Interests. 

All contingent interests are executory ; bud 
some interests are executory without being 
contingent. 

Of this description are future uses, and 
interests by executory devise, whiclj are to 
commence at a future but certain day ; or at a 
time which necessarily must happen ; as at the 
death of u4, &c. 

Executory interests do not admit of aliena- 
tion by deed ; but the equitable ownership may 
be aliened for a valuable consideration « These 
interests are devisable, may be re-leased, an4 
may be bound or extinguished by estoppel ; 
in the same manner and under the same 
circumstances as interests under contingent 
Remainders. 

While the interest remains executory, there 
is not any estate ; but an interest may chai^t 
from being executory into vestefi. No sur- 
render or re-lease of right can be made with 
efiect to the owner of a contingent or executory 
interest ; nor can there be any merger in his 
ownership. From the time when the interest 
becomes vested it is to be considered like, all 
other vested interests. 

If an executory interest be aliened whilst it 
remains executory, the title may be good in 
equity although defective at law. The defect 
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Mfttbe legal title most be supplied by thos^ 
means which the circumstances of the case may, 
require ; as by a conveyance from the owner of 
the exeedtory interest after it is vested. 

If a term for years be bequeathed to A for 
life, and after his death to B for the residue of 
the term, B has only an executory interest 
during the life of A^ and this interest while 
executory may be assigned in equity ; is trans* 
massible to the executors or administrators; 
may pass by will, and assent, to a legatee, or 
be re«leased, but it cannot be transferred at 
kw (kj. 

The whole legal estate is at first in A, A re- 
lease to him by B will discharge his estate 
from this executory interest ; and if A and B 
join in an assignment, this assignment will 
complete thie title. It will amount to the 
assignment oi Ay and the re-lease of B (IJ. 

But if the bequest be to ^ for a certain 
aumber of years short of the original term, and 
^ ht $hlmld $» long lifve^ and after the deter-^ 
imnation of that estate, then to B for the residue 
of the term, B would have a legal estate, and 
so would A ; one by way of particular estate, 
«h^ other by way of remainder ; and i^ is rather 
suignlar that this form of limitation was not 
enginally introduced into practice^ 

When lands of inheritance are limited by 

fk) Manning'9 ca«e» 8 Rep. 95 ; Lamfef§ ciuie, 10 Rep. 46. 
(IJ Ibid- 
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way of executory devise, the inheritance, in the 
mean time, till it can vest in the devisee, will de- 
scend to the heir at law, unless it he otherwise 
disposed of; as it may be by a particular or re- 
siduary devise. Of course the concurretice of the 
heir at law is in some cases necessary to com- 
plete the title, when it is accepted before the 
executory interest confers a title to a vested 
estate. 

In general an executory devise cannot be 
barred by the person who has the estate subject 
to this devise ; and therefore if a devise be 
made to A and his heirs for ever, and if he 
should die without issue living at his death, 
then to B and his heirs, no act done by ^, 
by common recovery, or otherwise, will bar this 
executory interest (m). 

But an estate tail may be subject to an 
executory devise ; as to -4 and the heirs of his 
body, and if A should die under the age of 
twenty-two years, then, immediately after his 
death; his estate shall cease, and the lands 
belong to B in fee or in . tail. This limitation 
to B is good only by means of the. learning of 
executory devises ; because it is limited in dero- 
gation and in abridgment of the prior, particular 
estate, and is, in the prescribed event, to defeat 
that estate, without any regard to the circum- 
stance, whether or not there shall be a failure 

(fnj Pdh V, Brvum^ Cro. Jsc. 590. 
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of issue o( A, to cause the Regular and proper 
determination of the estate^taiL 

And a common recovery suffered by the 
tenant in tail, before the time shall arrive, and 
of course while his estate is continuing, will 
bar this executory interest, because the efiect 
of a common recovery is to bar the estate-tail^ 
and aJso all conditions and collateral limitations 
annexed to the estate-tail ; and, as a conse- 
quence, it will bar this executory devise as a 
collateral limitation. 

The like observation, mutatis mutandisy is 
applicable to estates-tail, which are subject to 
collateral limitations by way of shifting use. 

Also, if there be an estate tail with the rever- 
sion in fee, and this reversion in fee is disposed 
of by way of executory devise, the interest 
under the executory devise, will not be pro- 
tected. It may be barred by the common 
recovery of the tenant in tail ; for as he may 
bar the reversion in fee, he may, as a conse- 
quence, bar all estates and interests derived out 
of the reversion. 

If instead of the limitation to B to take effect 
on the event of A's dying under the age of 
twenty-two years, the limitation had been to 
take efiect on the death of A under that age, 
and without issue living at his death, this 
limitation to B^ instead of being an executory 
devise, would have been a contingent remain- 
der. This remainder might also have been 
barred by a common recovery 
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Entails, by way of executory devise, will not, 
while they remain executory, enable the owner 
of this interest to suffer an efiectual recovery, 
so as to bar either his issue or those in re* 
inainder. It may operate by way of estoppel 
and extinguishment. But by a fine with pro- 
clamations, the owner of this interest may bar 
his issue, as well as bind them by estoppel. 

The like observation is applicable to contin- 
gent interests, whether they are by way of 
contingent remainders or executory devise* 

On the subject of executory interests, and 
in particular executory devises, leame on 
Contingent Remainders and Executory Devises, 
is the book proper to be consulted. 

In reading with care this valuable book, 
i*endered still more valuable by Mr. Butler^ in 
pointing out the proper divisions of the work, 
a vast portion of professional knowledge^ on a 
great variety of subjects, and of the utmost 
importance to correct practice, will be at- 
tained. 

In the tracts on alienations by tenants in tail, 
cross-remainders, &c. there is also a note on 
the difference between vested, contingent and 
executory interests, which may throw some light 
on this subject. 

And in the introductory chap, to the EsMff 
en Estates^ the difference between vested and 
contingent interests, and interests which are 
executed and executory, is briefly stated, and 
may help the student to take a short but 
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comprehensive view of this abatruse learning ; 
generally considered difficult, but easy to be 
understood^ if care be taken to lay a proper 
foundation for pursuing this branch of the law 
through all its niceties. 

The caution to be observed in studying the 
more abstruse parts of the law, is, in the first 
place, to obtain a correct knowledge of the 
nature of these special and peculiar interests ; 
to collect the more correct definitions; to ascer- 
tain the circumstances by which these interests 
are to be distinguished from other interests 
apparently the same, but substantially dififerent ; 
to discover the properties of the diflereot in- 
terests ; the nature of the ownership they confer ; 
the means by which they may give a complete 
title, or eventually fail of effect, may be destroy- 
ed, or defeated, and by what means they may be 
aliened, barred, or bound at law, or in equity. 

In his Essay on Executory Devises, Mr. 
Feame has distinguished three sorts of in- 
terests of this description. To these six others 
may be added. 

The three species of executory devise, &c. 
stated and exemplified by Mr. Feame^ are, 

1st, Where the devisor departs with his 
whole fee-simple ; but, upon some contingency, 
qualifies that disposition, and limits an estate 
on that contingency : 

2dly. Where the devisor gives a future estate 
[read, interest] to arise either upon contingency, 
or at a time certain, but does not depart with 
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the fee at present, or limit any immedtate 
freehold : 

3dly, Where a term for years, or any per- 
sonal estate, is devised to one for life, with 
remainder [read, a limitation] over. 

Two of these varieties are proper to estates 
of freehold ; the other embraces chattel-real 
estates, and personal property. 

It seems, however, that there are six sorts of 
executory devise applicable to freehold interests, 
and two, at least, if not three, sorts of executory 
bequest applicable to chattel*real interests, and 
personal property. 

1st. Pells y. Brown fully proves the first sort 
of devises noticed by Mr. Feame : In that case 
the testator parted with his whole fee-simple; but 
upon some contingency the devise was to the 
testator^^ wife for life, remainder to C his second 
son, in fee, provided, if X) his third son should 
pay 500/. within three months after his wife's 
death to C, his executors, &c. then the testator 
devised the lands to D, and his heirs. 

This gift qualified the first disposition, and 
limited an interest on a contingency. No 
other remark is necessary on this case : Marks 
v. Marks (n) is open to the observation, that 
the devise to D was executory only so far as 
related to the estate of C. It did not extend 
to defeat the prior estate limited to the wife 
for her life ; and it was executory, because it 

(n) 10 Mod. 420. 
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vfBS to take.eflfect eventually, and in derogation, 
and abridgment of. an estate in fee. . In .refer- 
ence to that estate it could not be a remainder, 
sirxce it/ did not, and indeed could not, depend 
on the determination of the estate for life, 
because the estate . for. life was to determine 
before the gift . to . Z) was to confer a vested 
interest. 

^dly. When the testator gives, a future in- 
terest, of. freehold, to arise either on a con-, 
tingency, or. at a time certain,, but does not 
depart wriih the. fee at present, or. limit any 
immediate freehold, this interest must be void,, 
or operate as an. executory devise. This is 
clear. A. single substantive devise to the heir 
of I. S, or to the first son of I. S, when he shall^ 
have one, is a devise of this description. 

The devise is future, because, at the testator's 
death there is no person who can take imme- 
diately under . this devise ; and virhen lands are 
devised to 1. 5, for five years from next Michael* 
mas, remainder to B in fee; and the. testator 
dies before Michaelmas, then the devise to B 
is future ; for although the remainder is limited 
to a person already in existence, and without 
any words of contingency, and is immediately 
expectant on the term ; yet since the term is 
limited to commence from a future period, to 
happen after the testator's.decease, and since the 
term is not vested^ and since an interest only, and 
not an estate^ is acquired in the land ; the 
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remainder in fee cannot be vested while the term 
for yean remains future and executory. 

At the common law, such a limitation to 
JB by deed would ha%'e been void (o). In 
its creation the limitation to fi is a free-* 
hold, to commence in interest or estate at a 
future time. And since the term for years 
cannot vest immediately, the remainder to 3 
must remain future and executory, till the term 
becomes a present and immediate interest. 

These determinations all depend on prin* 
ciples of the common law r^ating to the 
freehold, and the necessity of avoiding an 
abeyance of the freehold. At this day they 
may be accounted rigid in the extreme. It 
may be urged too, that all the ends of justice 
would be perfectly answered, by giving the 
ownership (md interest to the heir at laWy for 
the limited period, during which the possession 
might otherwise be meant; ^nd measuring the 
extent and denomination of his interest by that 
time. In some cases this is done in the construc- 
tion of wills, and of uses in conveyances to serve 
the uses; and more especially in uses to arise on 
the seisin of the author ^f the uses. Roe v» 
Tranmer (pj ; Doe v. Whittingham (q) . 

In the construction of deeds, and of surrenders 
of copyhold lands^ being assurances which awe 
their whole force to the common law, this in 

(9) litt. § 350> BtaJde/n caye, 3 Rep. 55* 

(p) a Wils. Rep. 15. (q) 4 Taunton 23. 
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necer dame. The few instances in which it is dona, 
even in the constraction of wills, are those 
only in which the heir at law may, consistently 
widi the testator's general intention, take an 
Mtate for the exact period of his life, or for 
the exact time of an estate tail; or an estate 
arises to a wife for life, hy reason of a gift to 
the heir after her death ; and in those cases, 
ibe estates for life, or in tail, are taken by im^ 
phcation of law for the advancement of the 
testator's general intention, Walter v. Drew (r)^ 
and Wealthy v. BomUe (s), are instances of 
the heir's taking an estate tail under those 
circumstances. The case of Tybm v. Mit^ 
ford (t)j may be adduced as an authority for 
an estate for life arising by implication. 

All the cases, however, require that the 
testator, in making the arrangement and dis* 
position of his property, should have left those 
vacancies of right of enjoyment which itre 
exactly correspondent with estates for life or in 
tedl, and allow of their being implied as existing 
in his intention. 

When the time of which no disposition is 
made, is for days, or for years, \Gard$ier v. SheU 
don (u)^ or till there shall be a failure of the 
issue of any stranger, or any other person, in all 
these cases, the heir at law does not take any 
estate by implication; and, except in a few 

(r) Com* Rep. 37a. O) Eep. T. Hardw. 358. 

{tj \ Ventr. 373, (u) Vaugh. fiS9' 
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cases, unless he can take, no other person can 
claim to be entitled. The exceptions will be 
collected and stated in the Essay on Estates. 

It follows, that unless the heir at law, or the 
widow of a testator, can take an estate by impli* 
cation, the heir at law will take the fee when 
the first estate of freehold is limited to cam- 
mence from a future time, or from an event. 

It follows too, that when the wife takes an 
estate of freehold by impUcation, then the 
devise sounding futurely, and giving occasion 
to that implication, operates immediately, aind 
by way of remainder. In other cases also, devises 
which sound futurely may not refer to any 
contingency 9 as is exemplified in former obser- 
vations ; and in the cases collected in the 
Essay on the Qtiantity of Estates^ chap. Free- 
hold.' 

And in the case (u)^ in which the testator 
devised to his wife, till his son should come 
to the age of twenty-one years, and then that 
his son should have the land to him and his 
heirs, and if he should die without issue 
before the said age, then to his daughter, the 
devise to the daughter was a good executory 
devise ; 

1st, Because a fee was previously limited ; 

2dly, Because the devise was to determine 
and defeat that estate, in the event, that the 

CuJ Palm. 132. 
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person to M'hom the fee was previously devised 
should die under the age of twenty-one years. 

This case, and also the case ot Marks y* 
Marks (x a) , are composed of circumstances 
precisely similar, and are governed by the 
same principle. The case in question properly 
belongs to the first sort of executory devises; 
it has no relation to those of the second sort, 
since the fee was previously disposed of, and 
that disposition was qualified on a contingency ; 
and the more remote devise was limited to take 
effect upon the contingency. In the last cited 
case, the ulterior limitation gave an estate by 
executory devise, because the previous limi- 
tation was to the brother in fee ; and his estate 
was to be defeated only in the event that he 
should die without issue, under the age of 
twenty-one years, and not to be determined 
merely on the failure of the issue of his body, 
or the determination of aii estate-tail. S^uppose 
the words introducing the estate devised to the 
daughter to have stopped at the word issue, 
the words of limitation to the daughter would 
have qualified the estate of her brother into 
an estate-tail. But as the devise was to the 
brother and his heirs, and the estate devised 
to the daughter was not to take effect certainly 
either in possession, or in interest, on the event 
of the death of her brother, without heirs of 
his body (the regular and proper determination 

(xa) Strange, 129, 
VOL. II.. K 
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of an estate-tail), but only m the event of his 
death before a limited time, the general import 
of the word heirs stood not only unimpeached, 
but explained in a special and qualified sense; 
and therefore gave a fee to the son. This is a 
point of difierence continually occurring, and 
deserving of attention. 

The third sort of executory devises of free- 
hold interests may be described to be where 
the testator gives a future interest of freehold^ to 
take effect in possession after j and insubordination 
to^ a particular estate of freehold; but the estate 
of freehold must necessarify determine before the 
more remote interest can come into its place : thus 
leaving an intermediate space between the actual 
determination of one estate and the commence** 
ment of the other estate (x) . 

A devise to J for life, and after the decease of 
A 9 and one year 9 then to jB in fee ; or to several 
persons for particular estates, is an instance. 

The devise to £ is a disposition of a future 
interest of freehold, and is void by the rules 
of the common law, and to be supported only 
as an executory devise. 

In a will, the superadded devise is good as a 
new and independent disposition, leaving the 
reversion in fee to descend to the heir at law, 
expectant on the decease of A 9 and liable to 
be drawn from him again after the given space 
from that evedt shall be completed. 

(mJ Plowd. 35 ; Rayn. 144. 
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The gift to JB would, under the learning of 
executory devises, aiid admitting the estate 
for life had not been previously limited, have 
been incontrovertibly good ; since the several 
devises are independent of each other, effect is 
not denied to the more remote interest on 
account of the estate of freehold previously 
devised : since there is not any connection 
between the estates, or any privity or rela- 
tion between the several owners claiming under 
the will. 

The preceding estate of freehold cannot 
support the future interest as a remainder, since 
the devise to J3 is a future interest of freehold ; 
and the prior estate of freehold must necessarily 
determine before this more remote interest can 
come into its place, and must leave an interval 
between the determination of one estate and 
the commencement of the other estate. There 
would be a vacancy of ownership in the inter- 
mediate time, unless the fee descended to the 
heir at law immediately expectant on the estate 
of freehold limited by the will. It is cl^ar, 
the fee will descend to the heir at law during 
this suspense of the fee under the wilL 

The fourth sort of executory devise of real 
estate is where a particular estate^ as distin- 
guished from the fee, either with or without a 
disposition of the fee, is given by will, and 
there is a devise in the same will, to take effect 
in derogation and abridgment of that estate^ 

K 2 
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before the period of ite regular and proper 
continuance is accomplished ; or where, an estate- 
tail, or an estate for life, is limited to one 
person, and on an event, that estate is to cease 
and be defeated ; and another estate is to arise, 
or a remainder is to be accelerated and take 
its place. 

Page y. Hayrvard is no authority for a con- 
trary conclusion. 

In Fage and Hay ward (y)f the testator 
devised to -4, and the heirs of her body ; 
provided, and upon condition, that she inter- 
married and had issue male by one surnamed 
Searle; and in de&ult of both conditions the 
testator devised to E in the same manner; and 
it was adjudged by the court, that the estate 
devised to A was a good estate, in special tail, 
to her and the heirs male of her body, begotten 
by a Searle; and that the words upon con- 
dition, though words of express condition, 
should be taken to be words of limitation ; and 
so the sense was, that upon her death without 
issue, by a Searle^ the estate should remain 
over. 

That this disposition was good as a remainder, 
depended on the construction of the whole will ; 
for on the context, the estate-tail was commen- 
surate only with the time at which the other 
estate was to come into its place. 

(y) 2 Salk. 570; Pig. ttec. 176. 
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The estate was to her and the heirs of her 
body begotten by a Searkj and to cease with 
the failure of these heirs, and not in the mean 
time; and therefore her estate could not de- 
termine in her life-time, since, till she was dead, 
there was not any certainty that there would 
be a failure of heirs of her body of this 
description. 

And the devise over was to take place only 
in the event that there should be a failure oi 
these heirs; and consequently not before the 
regular and proper determination of the estate 
tail. It was on this precise point that the case 
was decided; and the circumstance which led 
to the decision was, that upon the collective 
exposition of the will, the heirs of the entail 
were to be the issue by a man of the name of 
Searle only ; and that the subsequent limitatioa 
was not to abridge that estate, but to com- 
mence in possession after the regular and 
proper determination thereof. 

From the same case it is clear, that if the 
words of condition h^d been of a tendency to 
defeat the estate-tail in the life-time of Ay 
they would not have given a proper remainder. 
They would have operated as .a conditional 
limitation; and would indeed have been good 
only by executory devise* . This drew from the. 
court, the opinion, that if the estate had been 
to A and the heirs of her body, by a Searle 
begotten, provided, upon condition, that if she 
married any but a Searlcy that then it should 

K 3 



134 ON TITLES : 

remain and be to J. S. and his heirs, a common 
recovery before marriage would bar the estate-^ 
tail and remainders. 

NoW) from the mode of stating the case, the 
court clearly understood that this secondary 
limitation was to operate by executory devise, 
and not afi a remainder. 

For it was the opinion of the court, that 
the condition might in such a case, and 
unless barred, have determined the estate-tail 
in the life-time of the tenant of that estate, 
to the exclusion of the same ; consequently it 
woiild not have given a strict and prc^r 
remainder. 

That this was the sense in which the case 
was understood by the court, is clear, from 
stating the recovery to be suffered before the 
marriage. From that circumstance the infer- 
ence is, that the conditional limitation might, 
in the supposed case, have taken place, unless 
barred by the common recovery; and that the 
common recovery to be a bar must be suffered 
while the person, taking under the prior limi- 
tation, was tenant in tail, and consequently 
before the contingency to defeat that estate 
sliould happen. 

In Gulliver v. Ashhy (z) the argument pro- 
ceeded upon these very grounds; either that 
there were not any eocpress words to make a con- 
ditional limitation, or that if the estate^tail was 

(x) 4 Burr. 1939. 
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subject to a limitation of this sort, the recovery 
was 8u£^ed before the estate-tail was deter- 
mined, and the recovery did of itself bar the 
conditional limitation. 

The opinion, then, of the court, in Page v. 
Hfxgward^ or the opinion of the court in CrtdHver 
Y. Shuckburgh AMy^ does not militate against 
the conclusion, that an estate-tail may be de« 
feasible by an executory devise. It rather 
follows from these cases, that all interests 
which are to take place in derogation and 
abridgment of a vested estate-tail, are execu- 
tory devises. 

The observation of Mr. Fearne (a)^ is, 
" Here we are to attend to the distinction 
between the first limitation being in fee, and its 
being only ia tail s in the first case, we have 
seen the.limitatton over upon A dying widiout 
issue living, was good as an executory devise ; 
for the whole fee being first limited to a person 
in e«se, there was no considering the subsequent 
hmitation as a remainder. But if the first 
limitatio(n had been in tail only, then the sub- 
sequent devise might have been considered as 
a contmgent remainder, depending on the 
estate-tail, and as limited to take effect only in 
case that estate-tail determined in the lite of 
A ; that is, in case the first devisee in tail died 
wiliiout issue in A's life-time. 

(a) ddedition, p^soy. 

k4 



136 ON TITLES : 

But th}s observation is quite consistent with 
the observations submitted to the reader. This 
is obvious from the authorities he has adduced* 
The fact is, Mr. Feame was keeping Page v* 
Hayward^ and the decision in that case, strictly 
in view. In 310, Mr. Feame admits this point. 

So in Spalding v. Spalding (h)^ the devise 
was to /, a son of the testator in tail; and if I 
died, leaving A^ then A to be Ts heir. The 
court construed the intention to be, that A 
was to succeed to his brother J, only in the 
event that I should die without issue, and that 
A should be living when the estate-tail of I 
should determine ; so that A bad a strict and 
proper remainder. 

That this was the construction by which the 
will was interpreted, is clear from the Report ; 
for it states the ground of the determination 
in these words ; ** the court conceived that 
the construction ought to be, if I die without 
issue, living A^ consequently the estate-tail 
was to have filled its measure before the re- 
mainder was to commence in possession. 

It is not an authority, that a limitation to 
take place with reference to an estate-tail, may. 
not be good as an executory devise ; nor does 
it, prove that any limitation in a will, after an 
estate-tail, must necessarily operate, as a re^ 
maindcTj and therefore wait for the regular 
determination of that estate, without anj pos- 

(bj Cro. Car. 185. 
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sibility of having effect in exclusion of the estate-^ 
tail. In that case, from the penning of the 
will, the limitation over gave a contingent 
remainder, and the remainder was contingent, 
from the circumstance, that it was not to com- 
mence in interest, certainly, on the regular and 
proper determination of the estate-tail, but 
only in the event that the estate-tail should 
determine within a given time, and, as the con- 
tingency was expressed, in the life-time of ^, 
The true point of this case is, that by the 
intention of the parties, though inaccurately 
expressed, the limitation to A was not to defeat 
the estate-tail, and therefore the intention did 
not call for any reference to the learning of 
executory devises ; it was to take place on the 
proper determination of that estate, in the event 
that A should be living at that time, and there- 
fore was a good and proper remainder, though 
contingent, from the circumstance that it was to 
commence in interest, only on a contingency 
which connected with the regular determination 
of the preceding estate. 

Then, since words of condition, or rather 
conditional limitation, do in some cases, at 
least, tend to the abridgment and defeazance 
of estates-tail, it will follow that there is this 
fourth sort of executory devises of freehold 
interests. 

On the cited case of Gulliver and Shuck- 
hurgh Ashhy^ it may also be observed, that the 
words of proviso were considered to be words 
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of recommendation^ and not of Umitation. The^ 
court considered the case, and heard" the argu<- 
xnent on it, as involving a question of intention, 
whether one estate was to be substituted in the 
place of the other on non-performance of the 
condition. 

They did not see any objection to allow that 
a clause of defeazance may operate upon an 
estate-tail as a conditional limiiationj to cease a 
prior estate in favour of a more remote one ; 
and every conditional limitation in a will to 
abridge or defeat another estate of a freehold 
interest^ is, if valid, an executory devise ; for it 
is in this mode only that it can be efiectual, 
since the common law has not any rule to sup- 
port it ; and conditional limitations of the like 
sort in conveyances to uses are allowed to have 
effect as shifting uses ; and the cases applicable 
to uses are authorities to prove that similar 
limitations in wills may operate as executory 
devises. 

But the point does not rest on mere conjec- 
ture, deduction, or argument ; for the case of 
Fry V. Forter (c) is fully in point. In that 
case the gift to lady Ann Fry^ the testator's 
heir, was for an estate-tailj upon condition, that 
if she married without consent, or died without 
heirs of her body, then to another person, and 
his heirs, so that there was a remainder in one 
event, and a conditional limitation in another 

(c) 1 Mod. 300. 
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event ; and the condition having arisen^ the 
estate-tail was determined ; and the determina- 
tion most have been under the learning of 
executory devises ; since a remainder^ as such, 
cannot abridge or defeat the prior or particular 
estate. This is the like case as was put by way 
of supposition, in Page v. Hayward. 

Besides the common and ordinary disposi- 
tions in wills ; whether they are by way of direct 
gift, or through the medium of uses, by which 
the estate of tenant in tail is, on some act done, 
or omitted, to cease, as if he were dead without 
issue inheritable to the estate-tail, and some 
stranger is to have the possession in his stead, 
or some remainder is to be accelerated by way 
of substitution, in place of the estate so avoided 
or defeated, are examples of the same nature. 
They operate under the learning of executory 
devises or shifting uses ; and in direct opposition 
to the common-law learning applicable to re- 
mainders. 

A fifth species of executory devise of real 
estate is where an estate-tail, or an estate in 
fee, is on some event reduced to an estate for 
life (d). 

This could not be accomplished at the com- 
mon law. In effect, there are two distinct gifts ; 
one is a substitution for the other. That the 
substitution can take place is the indulgence 

(d) Wright V. Wrighty 1 Ves. 409. 
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allowed to the will of testators under the learn- 
ing of executory devises, springing uses, &c. 

That there is a sixth species of executory 
devise of real property, may be concluded 
from general principles ; and it may b^ defined 
to be where there is a devise of an estate of 
inheritance^ or any other estate^ and on some 
event a particular estate to a stranger^ is intro^ 
duced to take place in derogation of the estate 
of inheritance^ and to a partial though not total 
exclusion of the same: 

The doctrine of uses admits of substitutions 
of this nature ; and this is a strong reason for 
concluding that they may be made under the 
doctrine of executory devises ; since executory 
devises incontrovertibly owe their origin to the 
learning of uses, and particularly to the doc- 
trine of springing or shifting uses, and are 
deducible from that learning. Therefore, with- 
out referring to any authority determined 
on this particular point, it might, perhaps, be 
thought sufficient to rely on the learning of 
uses. But the case of Hanbury v. Cockerell (ej, 
properly understood, goes the whole length of 
establishing this position, even in reference to 
executory devises. ' 

In that case, a testator devised lands to his 
son £, in fee, and other lands to his son C in 
fee, subject to a proviso, that if either of his 

fej 1 Roll. Abr. 334. 
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sons should die before they should be married , 
or before they should attain the age of twenty- 
one years, and without issue of their bodies^ 
then he gave all the lands which he had given 
to such of his sons that should so die, &cu unto 
such of his said two sons as should the other 
survive ; it was held, that the sons took in fee, 
subject to a limitation to the survivor for life, 
in case of either dying unmarried or under the 
age of twenty-one, without issue. 

The question upon the case is, did, this ex- 
ecutory devise wholly defeat the original devise 
to the sons, or only introduce the limitation to 
the surviving son by way of exception, and for 
an estate for life only. 

The case of (e t) 
is no authority for the contrary of this position ; 
for according to the construction which the 
court gave to the devise in favour of the 
daughter of P, the daughter was to take an 
estate for life, to precede the estate devised 
to F and P, and they were to have a re- 
minder expectant upon this particular estate ; 
and the estate to the daughter was not to de- 
termine, or in any degree defeat, the fee after 
it was vested. In simplicity of construction, 
it was an immediate devise to the daughter 
of P for life, remainder to F and P, as tenants 
in cmnmon in fee, and not, as imported by the 
words, an immediate devise to F and P, as 
tenants in common in fee, and to be defeated or 

(€ t) The reference to thu case is mitlaid. 
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abridged by an event to arise after the death of 
the testator. Suppose the devise to Pand P had 
been so penned as to have given to F and P an 
immediate estate afiter the death of the testator; 
and that the devise to the daughter of P had 
limited to her an estate for her life, to super- 
sede their estate after it had been vested, or 
in any other event than one necessarily con- 
nected with, and to be ascertained at, the 
testator's death ; then the devise to her would 
have been executory, on the ground that it 
was not limited to precede the commencement 
in possession, or to wait for the regular deter- 
mination of the interest given to P and P; but 
was, in a particular event, to exclude that estate 
from its place, by interposing another estate, 
and abridging, and partially defeating, that 
degree of interest to which F and P were 
originally entitled under the devise to them. 
In this respect, the case assimilates itself to 
Carwardine v. Carwardine (f). 

That there are two sorts at least, if not three, 
of executory bequests of chatteUreal and per- 
sonal property, is perfectly clear. One sort 
(and it is the one noticed by Mr. Fearne) is 
where a term of years, or any personal estate, is 
devised to one for life, with a limitation over, 
improperly termed a remainder. 

The second sort is where there is a complete 
disposition of the term or property ; and there 
is a substitution of another person to take in 

(/) FeamCf Butler's edition, p. 388. 
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some event which is to defeat or abridge the 
former devise. This seccmdary disposition does 
not operate by way of remainder ^ and in a deed 
would not be allowed to have effect. In wills 
it is permitted to be valid in favour of the 
testator's intention, and that his will may not 
be disappointed. Perhaps it may be said that 
this sort of bequest is the same in principle 
with the sort first mentioned. It differs mate- 
rially in circumstances ; and this difference is a 
sufficient inducement for pointing to the dis- 
tinction, urging it as falling under another 
class, though clearly to be referred to the same 
origin. 

Between these two classes of gift there is as 
much diversity as there is between the several 
sorts of executory devises of freehold interests, 
which Mr. Feame has noticed. 

They are all branches from the same root, 
and different only in their ramifications. 

The third sort is^ where there is a substantive 
and independent bequest, to wait for effect till 
the death of a life or lives in being, or till a 
contingency, in some manner connected with 
that event simply, or that event attended with 
a failure of issue at that time, or any given 
period. At least, unless this instance be an 
example of an executory bequest, it involves 
all the learning on the subject, as to the 
creation and qualification of such interests. 

Numerous instances fully exemplifying the 
proposition, and descriptive of executory be- 
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quest, are to be found in books \\'hich treat on 
the subject of executory devise, and are referred 
to this learning. The only doubt which can be 
raised of their coming fully within the defini- 
tion of an executory bequest is, that, perhaps, 
they are good at the common law. But the 
example of a bequest, of a term to A^ after the 
death of B, to whom no interest is given, seems 
fully to establish this third species or variety, 
for such a gift would not be good, if found in 
a grant at the common law (g) . 

On all future interests arising from disposi* 
tions of personal and chattel-real property, it 
is observable, that they cannot, under any of 
the modes of gift which have been mentioned, 
give a remainder, in the proper sense of that 
term. They give interests, which are in the 
nature only of remainders. Even in those 
instances in which one limitation is to wait for 
effect, till the interest which passes by another 
limitation is determined ; as to ^ for life, and 
after his decease to B ; B ha^s no remainder, 
properly so termed. The whole estate is in J, 
till his interest determines by his death (hj . 

Since the principal object of this chapter has 
been to define executory devises, and distribute 
them into their several classes, a few observations 
will be proper to mark the time during which 
devises, &c. receive this denomination. It ap- 
plies to devises, &c. 

(g) Jermyn v. Orchard \ Show. Par. Cas. 199. 
(h) Lainpd;$ case, 10 Rep, 46. 
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1st, In the mode of their creation ; and, 

2dly, During the period while the interests 
are in an executory state. The instant they 
become vested they receive that denomination; 
and (as far they are of freehold,) when the first 
estate of freehold becomes vested^ all the esUtes 
expectant thereon^ and limited by way of re* 
maifider, will be either vested or contingent 
remainders. 

Limitations of chattel-real and personal pro* 
perty are subject to different rules. No interest, 
except that of the immediate possessor, can be 
vested. 

With this preliminary observation, it may be 
safely asserted, that a zsdll operating by executory 
devise may gioe interests^ which at one time will 
he executory ; at another time contingent ^ as a 
remainder; and ultimately vested ; and the term, 
^ executory devises,' is applicable only to the 
mode of their creation, and the time while they 
are uader the protection of the rule relating to 
interests of this sort. 

• In considering titles which involve the learn- 
ing of executory devises, and shifting uses, it 
will frequently be necessary to advert to the 
law concerning perpetuities ; being the rule of 
law which has guarded against the attempts, 
made at different periods, to suspend the power 
of alienatioh, or to provide a fund of accumu-. 
lation for an unreasonable period of time. 

A short review of this rule may be taken 
as it applies to, 

VOL. II. L 
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Ist^ Particular estates. 
2dly, Remainders. 

3dlj, Executory devises^ springing and 
shifting uses ; and, 
4thly, Trusts for accumulation. 

1st, As to Particular Estates. 

Chattel interests were of very little ac- 
count in the early history of the law. When the 
principles of feudal tenUre prevailed, the period 
when the general rules of property were 
established (i)y the freehold was principally 
regarded ; and hence the rules which so anxi« 
ously provide against the abeyance of the free- 
hold. 

Even though a term of years may be granted 
to commence infuturo ; an estate of freehold, 
limited after, and expectant on, such future in- 
terest, will, under the rules of the common law, 
be void (i i). 

Hence also the rule^ that though ^a term of 
years may be created without livery, yet if a 
term of years be limited to A^ with remainder 
to JB for life, in tail, or in fee, livery of seisin 
must be made to the termor, in order that tiie 
benefit of the livery may be communicated to 
the estate of freehold (k) - 

Hence, also, if a grant be made to a man for 
years, to be enlarged, on condition, into a fee, 

(i) EflBay on Estates, chap. Freehold. 
(i %) Bucider'n case, s Rep. 55. 
(t) lAtU ( 60; 1 Inst. siya. 
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livery must be made at the time of the grant, 
and will pass the fee immediately fl)^ subject; 
to be defeated, unless the condition be per- 
formed ; and afterwards the grantee will hold 
for the term of years if it be not expired (m) . 

2df As to Remainders. 

The common and ordinary form of limitation 
is to ^ for life, remainder to the first and other 
sons of A in tail, remainder to B for life, re- 
mainder to his first and other sons in tail. 

As far as these sons are in existence the 
remainders are vested ; and as far as they are 
unborn, the remainders are contingent. 

As contingent remainders, when they are of 
the legal estate, and of freehold lands, they may, 
by the rules of law, be destroyed by surrender, 
merger, forfeiture, or destruction of the parti-^ 
cular estates before the remainders can vest. 

But limitations of contingent remainders by 
way of trust, cannot be barred, by any act of 
the particular tenant. 

Contingent remainders of the legal estate, 
either of freehold or copyholds lands (n) , may 
fiiil of effect by the determination of the prior 
particular estates of freehold quality^ before 
the remainders can vest in interest. This axiom 
was grounded on the rule oflaw, which cautiously 
avoids the abeyance cf the freehold (o) . - 

(I) Litt f Z49» 350; 1 loBt, 216 a. Cm J Ibid. 

fnj s Yes. jun. 909 ; 1 Watk. Copyhold, 193. 

(oj Gilb. Ten. 165 ; £«aj on EsUtes, cb. Freehold. 

L 2 
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But contingent remainders limited of the 
trust, may take effect, notwithstanding all the 
particular estates should fail before the re- 
mainder can vest in interest. 

The common law does not seem to have 
adopted any other rules against remainders, as 
tending to a perpetuity, than that (first,) all 
estates for life should be measured by the lives 
of persons in esse : and (secondly,) that every 
remainder should come in esse as a vested 
estate, during the particular estate, or eo in" 
stante^ in which the particular estate should 
determine. 

All remainders may vest in interest, unless 
they be obnoxious to the objection of contra- 
vening the policy of law against perpetuities. 

A gift to A for life, remainder to the first 
son of B who shall attain the age of twenty-five 
years, is a good remainder under the rules 
of the common law. That the remainder is 
good, and free from the objection of being 
a perpetuity, arises from the circumstance, that 
the law annexes to this remainder, the qualifi7 
cation that it must either give a vested interest^ 
or fail of effect, during the particular estate, 
or in the very instant in which that estate 
shall determine. 

If a like limitation of the trust be good, 
it must be oii the ground^ that the courts of 
equity must annex to the gift of the remainder 
a qualification, by construction, that the sQn 
ahall attain twenty-five in the life-time of .4. 
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Unless it be valid in this rnode^ the gift is 
too remote, and void. 

A gift in any other mode than by way of 
remainder, to a class of persons, as, children 
of a person in e^^e, attaining twenty-five, &c. 
will be void, although some children are in 
e«se, and will be twenty-five within the period 
of twenty-one years (f)^ 

But a gift to children of a deceased person, 
who shall attain twenty-five; or to each of 
certain persons, as children in e«9e, and named, 
who shall attain twenty-five, &c. is not open 
to the objection of being too remote. 

There is also a difference between contingent 
remainders of lands of freehold, and lands of 
copyhold^ tenure. 

Contingent remainders of copyhold tenure 
may fail of effect, by the regular determination 
of the particular estate before these remainders 
can vest in interest (q) ; but they cannot be 
destroyed by surrender, forfeiture, or the 
like act, proceeding from the owner of the 
particular estate ; and contingent interests of 
the trust of cppyhold lands, may also» under 
the learning of springing or shifting uses, rather 
than of remainders, take effect, notwithstanding 
the determination of the particular estate before 
these remainders can vest in interest. 
. The rule of law respecting remainders has 



(pj Audleyy. Gee; i Cox, Rep. 324; Robinson ▼. 
tt the RolU 1817. 
CqJ 2 Ve«. Jun. 3og. 
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also guarded against the suspense or abeyance 
of the freehold, by rendering it necessary that 
erery remainder shall be so limited, as to vest 
in interest during the particular estate, or eo 
instante in which that estate shall determine. 

For this reason a limitation to A for life, and 
after the decease of ^, and one day, to jB in 
fee, is, in point of law, and as a remainder, 
Toid in its limitation, because there is an interval 
between the remainder and the particular estate. 
But such a hmitation by way of executory 
devise, springing use, or trust, would be good, 
as has already been shown. 

Another rule of the common law respecting 
remainders, is, that every remainder tnust wait 
for effect till the regular and proper determina" 
tion of the prior estates. 

One estate is not allowed to be limited in 
derogation, or abridgment, or defeazance, of 
another estate ; but each estate must take efiect 
successively in order and course, as it is limited. 
And even by the rules of the common law, a 
condition annexed to a particular estate will be 
annulled by the limitation of a remainder, after 
the estate to which the condition is annexed ; 
since no one, except the grantor or his heirs, as 
to real estate, or executors or adminstrators, 
as to chattel interests, can, by the rules of 
the common law, take advantage of a con- 
dition (rj. 

(r) Litt. J 358 ; 1 Inst, 118 b ; Doe v. LawencCf 4 Taunt. 33 j 
Shep. Touch. 117. 
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A gift by will of property held for estatea of 
inheritance, or for lives, may operate by way of 
executory devise, 

1st, Because the first estate of a freehold 
quality, is given 

1. To commence from a certain time^ 
which shall not have arrived at the devisor^s 
death. 

2. To commence on an event which does 
not happen in the testator's life-time. ' 

3. To a person, who at the death of the 
testator is not ascertained ; as to a person 
not then in esse ; or to the survivor of several 
persons* 

2dly, Because an estate of a freehold quality^ 
though limited after a particular estate of a 
freehold quality, is to take effect from and 
after an interval between the .determination of a 
particular estate, and the time appointed for 
the commencement in interest, of the gift in 
question. 

All these gifts correspcmd to springing uses, 
and are of the same nature or quality. 

As they assimilate to springing uses, they 
may, with propriety, be denominated springing 
interests by dedse. 

3dly, Because the gift, though it is to a 
person not ascertained, or not capable imme- 
diately, is, after a particular estate of freehold 
quality which fails in the Hfe of the devisor. 

4thly, Because the gift is in derogation, or 
abridgment, and in defeazance, in the whole or 

L 4 
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in part) of an estate previously limited for }ife^ 
in tail, or in fee. 

This species of devise is, in some instances^^ 
of the nature of a shifting use ; in other in- 
stances, of the nature of a springing use. 

A gift by will of personal estate, or of 
terms of years, or other chattel interest, may 
operate by way of executory bequest : 

1. Because it is to a person after, and ex- 
pectant on, a previous gift for life : 

2. Because it is to a person in esse, or not 
in esse ; ascertained, or not ascertained ; on 
some event or contingency by which the pre- 
ceding gift is to be defeated, wholly or in 
part: 

3. Because a gift previously made is to be 
partially defeated by a subsequent gift of a 
particular interest. 

And lastly, every direct gift by mlly which is 
goodj and yet contrary to the rules of the common 
lazt\ operates by executory devise or bequest. 

And as a consequence of the rule against 
perpetuities, every gift by executory devise 
must be so limited as to vest, or fail of effect, 
within a life or lives in being, and twenty-one 
years, and the periods of gestation. There 
follows this result ; 

Every gift by will, which cannot, on the one 
hand, have effect, except under the learning 
of executory devises; and on the other hand, 
is so limited that it must wait for effect, as a 
vested interest, until the indefinite failure of 
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issue of any person, is too remote, and. for that 
reason void ; though it be limited after, and 
expectant on, a prior gift to another, and the 
heirs general or special of his body. 

The subject of executory devises, &c. is of such 
general importance that it merits a more detailed 
consideration; and a few observations will be 
added in further elucidation of the subject. 

The general rule, as already stated^ is, that 
ho gift or limitation in a will, or of an use, will 
operate under the learning of executory devises, 
springing or shifting uses, if it can have effect 
by the rules of the common law. 

Hence the observation of Mr. Fearm (sj : 
* Wherever a future interest is so limited by 
devise as to fall within the rules above laid 
down for the limitation of contingent remain- 
ders, such an interest is not an executory 
devise, but a contingent remainder. The 
obsen^ation of Lord Keeper Henley in Car- 
wardine v. Carwardine (t)^ is, that it wa$ 
a certain rule of law, that if such a construction 
could be put upon a limitation, as it might 
take effect by way of remainder, it should never 
take place as a springing use, or executory 
devise.' And Lord Kcnyon observed, in Doe 
V. Morgan (u)j ** That if ever there existed a 
rule respecting executory devises, which had 
uniformly prevailed, without any exception to 
the contrary, it was that which was laid down 

fsj Fearne agg^ 3d edition. 

CO Butlers Feame 392. CuJ 3 Term Rep. 763. 
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by Lord HaUy in the case oiPurefoy v. Rogers^ 
that where a contingency is limited to depend 
on an estate of freehold which is capable of 
supporting a remainder^ it shall never be con- 
strued to be an executory devise, but a contin- 
gent remainder only, and not otherwise. 

A consequence from this rule is, no gift by 
will or by use, will operate by executory devise, if 
at the time when the instrument becomes com- 
plete, it can, consistently with the intention^ 
and the language in which that intention is ex- 
pressed, operate as an estate in possession, or 
as a remainder, vested or contingent. 

But a limitation may in one alternative be 
a gift of a proper remainder; in another event 
an executory devise or shifting use; as to ^ 
for life, and after his death, to his first son in 
fee, being a son unborn; and if there should 
not be any son, or if such son should die under 
twenty-one, then to B in fee. 

In construction of law there are two distinct 

gifts. 

This gift will be an alternate remainder, and 
in contingency, so far as it is a substitution for 
the gift to the son; and an executory devise, 
or shifting use, so for as it is to defeat the 
estate of the son, in the event of his death 
under twenty-one. 

So an interest, limited by way of contingent 
remainder, and which would be void, as such, 
may, by a change of events in the life of the 
testator, become a gift by executory devise. 
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And a gift which in its frame, was an ex<- 
ecutoiy devise, may, by the change of circum- 
stances in the life-time of the testator, become, 

1st, A vested estate in possession; 

2dly, A vested remainder; or, 

3dly, A contingent remainder Uable to de« 
straction. 

^* Wherever one Umitation of a devise is taken 
to be executory, all subsequent limitations 
must likewise be so taken (x) /' Therefore a 
more remote interest cannot be vested when 
a more immediate interest is executory. 

And if the more immediate interest be too 
remote, every Umitation over must, with cer- 
tain quaUfications afterwards noticed, be too 
remote. 

But a residuary devise, or a special gift, sub- 
stituting a devisee in the place of the heir, may 
give the fee as a vested interest, while the other 
gifts confer an executory interest (x) . 

And the same gift may have a double aspect, 
and be good in one contingency, express or 
implied, although it iiiay be too remote, and 
void, in another contingency (y). 

But in gifts of proper remainders^ every sub- 
sequent gift, after one which is too remote, will 
also be too remote; and for that reason void. 

It is the distinguishing quality of an interest 
under a good executory devise, that, though 

(x) Feamey 3rd edition, 393. 
(y) Rogers v. Gibson^ Ambl. 93. 
(zj Tracts on Cross-Bemainders, &c 
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it may be released or extinguished by the act 
of the owner of that interest, it cannot be 
barred by any person who has a title under a 
prior estate or interest of the testator (a). 

The instances of executory devises which 
are annexed to estates-tail, in derogation, or 
abridgment, or defeazance of such estates-tail, 
must be excepted. Such executory interests 
may be barred by the common recovery of 
tenant in tail, as being interests collateral to 
the estate-tail. 

Mr. Feanie's proposition (h)^ that every 
executory devise, so far as it goes, creates a 
perpetuity^ that is, an estate unalienable till 
the contingency be determined one way or the 
other; and his observation, that it is a rule, that 
an executory devise cannot be prevented or 
destroyed by any alteration whatsoever, in the 
estate out of which, or after which, it is limited, 
must be read with this qualification (b h) . 

All conditional limitations owe their effect 
either to the learning of uses, or of trusts, or of 
executory devises, as far as these limitations 
are to have effect, in derogation or abridgment 
of an estate previously limited. 

As tenant in tail may bar the estate tail, 
and when he can suffer a common recovery, 
all remainders expectant on his estate, the law 
allows of limitations by way of remainder after 
tiie failure of issue, or more correctly speaking, 

(a) Fearoe 306. (h) n)id. 315. 

(h h) See Butk/n Fearne 423, accord. 
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after the determination of an estate-tail ; being 
an estate which may continue till the failure of 
issue, general or special ; for as the estate- 
tail and the remainder may be barred, there is 
no danger of a perpetuity • 

As a deduction from the same principles, 
the law, as applied to executory devises, shift- 
ing uses, and corresponding trusts, admits of 
any limitations, to take effect in derogation 
and abridgment of an estate-tail, without 
regard to the time at which these limitations 
are to operate (c). As these collateral limi- 
tations may be barred by the recovery of 
tenant in tail, the danger of a perpetuity is 
avoided. 

Thus, as to executory devises, shifting uses, 
and corresponding trusts, a limitation to Aj 
and the heirs of his body, remainder to B 
in fee; and if at any time A or the heirs of 
his body shall succeed to a particular farm, 
then the estate of A shall cease, and the lands 
shall remain to JB, or to D and his heirs, in tail, 
or in fee, is a good limitation, either by way 
of executory devise, or springing use, or cor- 
responding trust, though it be not to take effect 
within the limited period prescribed by the 
rules against perpetuities. The reason of the 
decision is, the limitation over is subordinate 
to an estate-tail, and may he barred by a 

CO Nkhotts V. ShefftM, s Bro. Ch. Cat. 215* 
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common recovery suffered by the tenant in 
tail. 

It is also observable, that a limitaion by 
way of executory devise, or shifting use, or 
corresponding trust, may be good as to one 
estate, and void as to another estate.* 

Thus the limitation may be good while the 
estate-tail is in continuance, and void when the 
remainder in fee is liberated from the prior 
estate-tail. As the gift may be barred by the 
owner of one estate, and therefore, has no 
tendency to a perpetuity, it is good ; but as 
it cannot be barred after the determination or 
failure of the estate-tail, it then has a tendency 
to a perpetuity, and will be void. 

For these reasons, it seems that the common 
power of sale and exchange in marriage settle- 
ments and wills, though not prescribed to 
be exercised within a given period, is good 
as to the estates for life, because, as to them 
the power falls within the limited period ; and 
also as to estates-tail, because the power may be 
barred by any tenant in tail ; and is void as to 
the remainder or reversion in fee, when it falls 
into possession, or is discharged from the estates- 
tail ; so that the power will fail when the par- 
ticular estates, perhaps when the estates-tail, 
shall determine. This point requires very 
minute investigation. 

* There U not wiy decision lo this effect. 
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In these observatiQD^, it is assumed, that the 
power is given to be exeroLsed indefinitely, and 
not to be exercisable within a circumscribed 
and limited period, falling within the rule 
against perpetuities. 

But some doubts having been entertained by 
eminent men, and among them Mr. JPeante, 
whether such a power, if indefinite in point of 
time, would be good, they sometimes added a 
restriction to this power^ requiring that the 
power should be exercised during lives in being, 
and twenty-one years from that period. 

With tl\e exception which has been noticed, 
the rule against perpetuities requires that every 
limitation by way of executory devise, or springs 
log or shifting use, or trusts of a corresponding 
nature, should be so limited that it may take 
efiect in interest, within the period of a life or 
lives in being twenty-one years, and the time 
of gestation ; and this period of gestation is 
DOW extended to the commencement, as well as 
the determination, of the period (dj . 

This rule is adapted to the nature and power 
of alienation, conferred by limitations of the 
conimon and ordinary form usually intro- 
duced into settlements ; and under which 
the lauds may be limited to A for life, re- 
mainder to trustees, during his life, remainder 
to his first and other sons in tail, with remainders 
over ; so that the power of alienation may be 

CdJ Long V. Blackatt, 7 Term £ep. too. 
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suspended during the life of A; or during 
several lives, if there are several tenants for 
life, and till the first son of A shall be of the 
age of twenty-one years; and as this first soa 
may be in ventre sa m^re^ at the death of his 
father, the power may be also suspended 
during the period of gestation, in addition to 
the term of twenty-one years; and the law, as 
already observed, also allows of two periods of 
gestation, one at the commencement, the other 
at the end, of the term (e) 

The deductions from this rule are, 

1st, An interest limited to commence on the 
indefinite failure of issue of Ay as a substantive 
and independent limitation, is void, as too 
remote in its creation, and as transgressing the 
period allowed by law. 

But a limitation on the failure of the issue 
of ^, to whom an estate-tail is given, or in case 
Aj the testator's heir, shall die without issue, 
will be good as a remainder expectant on an 
estate-tail. 

In the latter instance, an estate-tail will bo 
raised to the heir by implication and con- 
struction of law. 

And sometimes the effect of the limitation 
o\«r will be to abridge the prior interest, and 
to convert it into an estate-tail. In this mode 
the limitation over will be good, as a devise to 
A and his heirs forever; and if he shall die 

{ej Long V. Blackatt^ ^ Term Rep. loo. 
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Vit^out heirs of his body, or without issue, to 
JB in fee ; for A has merely an estate-taiL 

So if a devise be to A and his heirs for ever; 
and if he shall die without heirs, then to JB 
in fee, this devise, though, generally speaking, 
void, as too remote, will be good if B should 
be in the line of succession to A^ and inheritable 
to him (ej^ or A should be a denizen (fj, or a 
bastard ; so that the word heirs must (to render 
the limitations consistent,) be construed as used 
in the sense of the words * heirs of the body;' 
and consequently create an estate-tail. 

This exception, however, is not admissible in 
reference to leasehold or personal estates, unless 
the interests are in their nature circumscribed 
in duration by lives (gj , 

So if B hns an estate-tail, with remainder or 
reversion in fee to C, and C devises the lands 
to A^ from and after the failure of the issue 
inheritable to the estate of £, this will be a 
good and present devise of the remainder or 
reversion in fee ; because the words of limita- 
tion do, in reference to and as connected with 
the prior estate, merely designate the time at 
which the estate is to commence in possession ; 
not to the time at which it is to commence in 

(ej Parker t, Thacker^ 3 Lev. 70 ; and Essay on Estates, 
chap. Tail. 

(f) 3 Bubtr. 195; 3 Leon 111, arg. 

(g) Cotton V. Heath, 1 Roll. Abr. 612; Oakes v. Chalfont, 
PoUexf. 38; King v. Cotton, a P. W. 608; Roe v. Jeffhy, 7 Term 
Rep. 596 ; Doe v. Lyde, 1 Term Rep. 597 ; 3 Atk. 449. 

VOL* 11. M 
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interest (ga). In effect they pass the immediate 
reversion or remainder. Bat in this case, the 
time marked by the particular limitation mast,, 
in tenns, or in sound construction, be that 
precise time ^ich will cause a determmation 
of tfce prior estates (hj. For if the prior 
estate is to determine on tlie &ihire of issue 
male, or cm the £ulure of the issue hy a p^- 
ticular woman, or on the failure of issue 
generally, and the limitation in question is 
independent of that ev^ent, it will be con- 
sidered as a substantive and independent 
gift, and therefore too remote (i). 

So if a limitation by way of executory devise, 
or shifi:ing use, be merely /or /j/e, it cannot be 
too remote; since in 4fee nature of the case it 
must fail or take efiect within a reasonable 
period, viz. a life in being (k). 

So if, from the nature of the property, the 
interest cannot be too remote, a limitation 
over will be good in whatever words it shaU 
be expressed. 

Thus, if A has an estate for three lives, or 
for years determinable on the death of three 
persons, or for three lives and twenty-one years, 
as in the Liverpool leases ; every limitation of 
this interest by way of executory devise or 

(ga) Badger v. Uoydy i Lord Raym. 533. 

(h) Tenny v. Agar^ la East 253. 

(i) lAtdy Lanesborough v. Foxj cases Temp. Talb. 263. 

(kj Roe Y. Jeffery, 7 Term Rep, 596, and cases cited at 

(g) P- 1^*- 
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tro^t, Or 93 to the freehold interest, by waj of 
shiftdng use, will be good ; and even though 
th^re exist a right of renewt).!, or a tenant-right, 
the hoaitation will not, on account of the right 
of renewal, or on account of the tenant-right, 
he too remote, and therefore void. At least, 
^ch wa^ the opinion of the judges on the 
argiiment of Mogg v, Mogg (l)^ though the 
point cannot be considered as fully and 
dieliberately decided. 

A limitation which is to wait for eiFect foF 
any period which may not happen within a life 
or lives in being, twenty-one years, and the 
time of gestation, is also too remote, and on 
that account void. 

Thus, ufider a devise to A for life, remainder 
to his tinhorn son in fee ; and if such unborn son 
shall die under the age of twenty-five years, 
to C in fee (m)^ the gift to C is void. 

So a devise to the first son of A (not having 
any son,) who shall be in priests orders, i^ 
^o void ; for no one can be in priesis orders 
by the ecclesiastical laws of this country till he 
shall be twenty -rfour (n). 

For in one case the limitation might be 
suspended from giving a vested interest for 
twenty-five years beyond a life in being ; and 

(Ij 1 Merrivale, 654. 

(mj LacUy. Hcd/brd, Amhh 474* 3 Burr. 1418. 1 BL Rep.42& 

(nj Proctor v. Bp. of Bath and WdU, a H. Black. 358. 

M 2 



164 ON TITLES : 

in the other case, for twenty-four years beyond 
a life in being, and is therefore too remote. 

In a case from the court of chancery (o)^ 
and not reported, a person had a power of 
appointment in favour of his children. He 
made a will in exercise of his power. He ap- 
pointed an aliquot part of the lands to his son 
in fee, and the other parts to his daughters in 
fee ; and he added a proviso, that the aforesaid 
directions, &c. were upon the express con- 
dition, that, as to the marriage of his children, 
he directed that the same should be with the 
privity of his trustees, &c. And in case his 
son Edward should marry without such consent 
as aforesaid, before he attained his age of 
twenty-five years, then he should only be 
entitled to and receive his share, &c. for his 
own use, &c. for his natural life only, and to 
the issue of his body lawfully begotten, in such 
shares and proportions as he should by will or 
deed direct and appoint. 

The judges \_MansJieldy Heathy Lawrence^ and 
Chambrcj] in answer to the question, What estate 
did the plaintiff Edward Salter Busby , namely 
the son (who married before his age of twenty- 
five years without the privity and consent of 
the trustees,) take in one undivided third part 
of the messuages, lands, and hereditaments, in 
the pleadings mentioned, under the power of 
appointment contained in the indentures of lease 

Co) Of the niune oiBwhy v« SaUcr^ and others. 
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^uid re-lease of the 19th and 20th January 1770, 
(being the settlement containing the power^ 
and the will of the said Henry Busby, the (donee 
of the power, dated 27th November 1788?) 
certified, that the plaintiff, Edward S. Busby ^ 
took an estate in fee in one undivided third 
part of the messuages, lands, and hereditaments 
in the pleadings mentioned, under the power 
of appointment contained in the indentures of 
lease and re-lease of the 19th and 20th January 
1770, and the will of Henry Busby. The cer- 
tificate is dated 27th November 1788. 

This certificate must have been grounded on 
the principle, that such a Hmitation in the 
deed creating the power would have been too 
remote; and therefore was too remote in the 
will, as an appointment in exercise of the 
power. 

To guard against the possible mischief and 
inconvenience of a departure from the rules 
of the common law, by allowing a suspension 
of the right and power of absolute alienation 
of the fee-simple, several rules, treated as 
rules against perpetuities^ have been adopted by 
the courts by way of regulation, fixing the limit3 
to executory devises, springing and shifting 
uses, and trusts of a similar nature. 

A gift, or trust, which limits successive 
life-estates to persons unborn, and to their 
descendants, is too remote; because it has a 
tendency to a perpetuity, by suspending the 

m3 



166 ON TITLES : 

ownership of the inheritance ih jMropeity held 
for an estate of inheritance ; and the tabsolute 
interest in other property, for an unreasonable 
period. 

But in some cases, as in ^lls, and perhaps 
in trusts of the executory kind, tbe courts will^ 
on the foundation of the general intention^ 
construe the gift to the children to be part of 
the gift to the parent, and give him an estate^ 
tail, corresponding, in measure and ejitent, Mrith 
the gift to his issue (p). 

Formerly it was understood that a person 
unborn was incapable of taking an estate for 
life. 

It is now agreed that a persoh of this 
description may take such estate ; but all 
limitations over to descendants of such per-t 
son, as purchasers, are too remote, and for 
that reason void ; unless the intended words 
of purchase can, by the doctrine of cy pres^ 
be construed as words of lihiitation, or the 
nature of the interest excludes the danger of 
a perpetuity. 

But the doctrine of cy pres is not admitted 

fp) HumberHon v. Hutnberston, i Peer© Wins. 33a ; Hopkins 
V. Hopkins, 1 Atk. 593; Hacks v, Hucks, a Ves. 568; ^pencer^* 
Duke ofMarlboroughy 5 Bro. Pari. Ca. 593 ; Chapman v. Brotvn^ 
3 Burr. 1626; Robinson v, Hardcastle, and otherii a Term 
Rep. 541 ; Nicholy. Nichol, a Black. Rep. 1159; Somerville r. 
tethhridge, 6 Term Rep. 413; ScatoahiY. Willock, 5 East 198; 
Hayes y. Ford^ % Black, Rep. 700 ; Pki y. Japksonp « Bro. 
Ch*Ca. 51. 
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m limitatians by deed of the legal estate, nor 
in limitations even in wills of leasehold or per- 
sonal estate (qj. 

Nor is the doctrine of cy pr€$ applicable 
M^hen there is a '^ single intention/' as distin- 
guished from a general intention. 

The case of a single intention is exemplified 
in the instance of a gift (r) to A for life, and 
after him, to his eldest or any other son after 
him for life, and after him, to as many of his 
descendants (issue) as shall be heirs of his or 
their bodies down to the tenth generationi 
during their natural lives. But it seems to 
have escaped the judges, that there may be an 
estate-tail of a limited nature ; an estate de- 
scendible to heirs of the body for one degree, 
or in the first line of succession only. 

Also, if from the nature of the interest, the 
successive limitations for life are to have effect 
within lives in being, and twenty-one years, 
they will be good although the issue of persons 
unborn are to have life interests. 

Several other propositions must be advanced 
to understand the rule with all its qualifica- 
tions : 

1st, A limitation to the unborn child of a 
person in being is good, whenever the estate 

(q) Somerville v. Lethbridge, 6 Tenn Rep. 213. 
(r) Seatoard v, WiUoci, 5 East 19S. 

H 4 
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limited to the child is for his life^ or gives hii» 

an estate of inheritance Ys>). 

A limitation to a grandchild, or more remote 
issue, is good, if there be a provision that the 
child shall be bom within the time limited by 
the rule against perpetuities (tj. 

Sdly, A limitation to a person unborn, with 
fu) superadded limitations to his first and other 
sons, is good, so far as relates to the child, and 
void, as to his sons, as purchasers ; and all 
limitations over are too remote, unless the child 
be tenant in tail under the doctrine of cy pres. 

4thly, The time of computation in deeds is 
from the execution, and in wills, from the death 
of the testator. 

5thly, Estates for life, created in favour of 
persons to be the children of successive genera- 
tions, is void as to those who will not neces- 
sarily be born within the period prescribed 
against perpetuities (x). 

6thly, There appears to be reason for 
a ditference between remainders, executory 
devises, and springing uses ; for a remainder 
after an estate for life to the unborn children 
of an unborn person, may be good, provided 
the common ancestor take no estate ; since 

(i) Blandford v. ThackereU, a Ves. jun. 338, 3 Term Rep. 87 ; 
Adams v. AdamSy Cowp. 657; 2 Ves. jun. 366; BrudeneU y* 
Elmesy 1 East 443 ; 7 Yes. 383. 

CO 2 Ves. jun. 366. 

(uj Adams v. Adams, Cowp. 657. 

(x^ Humberston r, Humbersian, 1 P. W. 332. 
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as a remainder it must vest or fail of effect 
within the time Umited by the rule against 
perpetuities (y). 

7thly, In deeds, all the ulterior limitations 
which arfe remote beyond the period allowed 
by law, are void (z). 

8thly, Ih wills to answer the general inten- 
tention, the parent, who is the stock of the 
intended succession, and to whom an estate for 
life is limited, will take an estate-tail, corres- 
ponding with the limitations to his children 
and their issue, unless chattel interests in the 
nature of estates for life are limited (b). 

9thly , And a power to suspend the right of 
enjoyment by a person unborn till twenty-five 
is void (c). 

lOthly, So is a power to trustees to revoke 
estates tail limited to persons unborn, and on 
their births to limit to them estates for life, 
with remainders to their children (c). 

llthly, A power to appoint in favour of 
grandchildren, or issue, will be good, though 
they are not directed to be born within a 
limited time, so as the person exercising the 

CyJ 4 Ve«. jun.68i. 

(xj Routledge v. Dorrely a Ves. jun, 35^ ; Adam ▼. AdamSr 
Cowp. 657 ; Brudenell v. ElweSy 1 East 442- 
V (a J Hwmberston v. Humberston. 

(hj SomeroUle y. Lethbridge, 6 Term Rep. 213. 

(ej Holford and Lade, Ambl. 479; Spencer v. Duke tf 
Marlborov^hf 5 Bro. Pai^l. Ca. 592. 
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power appoints to peraons capable of taking 
within the rule against perpetuities (d). 

12thly, But an actual limitation to the grand- 
children, or issue, being the unborn issue of a 
child not in beings would, without such restric- 
tion, be void (e). 

ISthljy It should seem that estates may be 
limited to the unborn child of an unborn child, 
if the child in the first degree take a special 
^tate^tail, since there is not any danger of a 
perpetuity (f). 

Though a limitation over, after, and expectant 
on^ a limitation which is too remote, is, generally^ 
ibr that reason, void ; yet, if in express terms the 
limitation over is to take effect, or to fail within 
a time to fail within the rule against perpetuities, 
the limitation over will be good (g)- 

The next rule is, that whenever one limita- 
tion by way of executory devise, or shifting 
or springing use, is too remote, all other limita- 
tions, as far as they are made by way of 
remainder, and expectant on that interest, are 
also too remote, and therefore void. 

Thus, if a limitation be to one for life, re*- 
mainder to his first son unborn, for ever ; and 
if such son should die under the age of twenty- 
five years, then to JB in tail, remainder to A 

(d) Hockley v. Maiobe^y i Yes. jon. 1 50 ; Routkdge t. Darrdl, 
3 Ves. jun. 357. 
Ce) d Ves. jun. 357 ; Baldwin v. KtLroer, — — Cowp. 300. 
(f) Nichol V. Sheffield^ a Bro, Gh, Ca. 215. 
(gj Crampe v. Barrcw, 4 Ves. jun. 681. 
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for life, with rfemdiftders over, this litnitfttion 
to JB is too remote; and, as a cohsequence^ the 
gift to A J and all the remainders exjiectant 
thereon, are also too remote. 

But some limitations are with a double 
aspect : they are to take effect either expressly, 
or by construction of law, on each or either of 
two events ; and such limitations may be good 
in one event, though they are too remote in 
the other eveht. 

ThuB^ if a term for years be bequeathed to 
A for life, and after his death to his first aikd 
other sons unborn, successively^ and the heirs 
Xf( their bodies ; and on failure of such issue to 
B for life^ and after his death to his first and 
other SOBS successively, and the heirs of their 
bodies^ these limitations to B, and his first and 
other sons, as depending on, and to t^ke effect, 
after the failure of the estates of the first and 
other sons of ^, (being merely chattel interests, 
and consequently not creating estates^tail) are 
too remote, and therefore void. ^ 

But the law forseeing that there may not be 
any child of A^ considers the limitation to 
B^ and his first and other sons, as intended to 
take effect, in the event that there should not 
be any child of A ; and it construes the limita- 
tions in the same manner as if penned in these 
terms ; and the limitation is good in the alter- 
native, that there shall not be child of ^. [See 
Tracts on Cross-Remainders, in the chap on 
Contingencies, witli double aspect.] 
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The like conclusion would be drawn if 
limitation had been in express terms to operate 
on either of two contingencies ; and it were 
not too remote in one of these contingencies, 
though it were void as being too remote in 
another of them. 

Another rule respecting these executory or 
future limitations, is, that a limitation which 
is too remote in its creation^ cannot become 
good, even although the event should happen 
in the life-time of the testator, or within any 
other period (h). 

Another rule is, that a limitation by way of 
gift to A^ with a separate gift to the heirs of 
his body, under which they would take by way 
of limitation or descent, cannot, by the death 
of -4 in the life-time of the testator, convert 
the words, * heirs of his body,' into words 
of purchase (i) . But a limitation, originally 
made by way of contingent remainder, as to 
A for life, remainder to the first and other sons 
unborn of B in tail, and which, from a change 
of circumstances in the life- time of the testator; 
as the death of J, before the birth of a m>n 
to fi, cannot have effect, as a remainder, may 
have effect as an executory devise. But a 
limitation once operating as a contingent re- 
mainder, can never, after the death of a testator, 
be changed into an executory devise. » 

But a limitation, originally taking effect as 

fh) Brett r. Satoiridgef et dL 4 Bro. Par. Cai. 244. 
(i) Hot^ion y* Amirau, 1 Dougl. 337. 
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an executory devise, may, by a change of cir- 
cumstances, become a contingent remainder, as 
to A (from and after next Michaelmas) for life, 
remainder to his first and other sons in tail. 

Till Michaelmas the gift operates by execu- 
tory devise. After Michaelmas, and \vhen the 
estate of A is vested, provided it does vest, the 
interest of the first son will be a remainder either 
vested or contingent. 

In this place also, it must be observed, that 
if an estate held for lives be limited by way of 
strict settlement, and by way of entail, for it 
cannot, in strict propriety, be entailed; as to^ 
for life ; and ufter his death to his first and 
other sons, and the heirs of their bodies ; these 
limitations partake of the nature of remainders ; 
and the quan tenant in tail may, by surrender, 
lease and re-lease, fine sur concessit^ and it 
should seem, (but this is doubtful) (k)^ even 
by devise, bar the right of his issue, and those 
in remainder. 

A person who has a qitasi estate-tail in 
chattel-real or personal estate, is considered as 
^e absolute owner, if the limitation over be to 
take effect on an indefinite failure of his issue. 
But if the limitation over be on an event which 
may happen within the period limited by the 
rule against perpetuities, this limitation over 
will be good, and cannot be defeated by any 
act of the owner under the prior limitation, 
except such act is the event, or one of the 

(h) I Vol. p. 402. 
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events, by which the limitatioQ over iisi to be 
defeated, or fail of effect. 

Sometimes leasehold and perscmal eatatea {ire 
settled, by way of reference to uses in strict 9et^ 
tlement of real estate, or as heir^looms to go with 
the real estate, as far the rules of law and equity 
will permit. The first tenant in tail (l) will 
have an absolute interest on his birth, except 
there be words which give to 9 court of equity 
the power of modifying the trust (m)^ and of 
suspending the right to an absolute interest^ tint* 
less the tenant in tail shall attain twentynone. 

It is settled, diat when the quan tenant in 
tail of an estate for lives is seised in possession, 
he may bar his issue and the remaindera.; and 
It should seem he may do this even when his 
estate is a remainder, after a prior life-^estabe. 
This was the opinion of Lord Alvanley. But 
there are respectable opinions doubting thitf 
point. 

This power of alienation was probably allowed 
originally with a view to eases in which there 
existed a tenant-right, so that there might have 
been a perpetuity, unless there were some means 
of barring the limitations over. 

3dly, As to Trusts far Accumulation. 

Until the statute of 39 and 40 Geo. III. c. 98^ 
Tktllussan's act, the period prescribed for trusts 

(Ij Foley V. Bumell, Cowp. 435, 1 Bro. Ch. Cw. 274. 
Cm J Duke (^ Newcastle y. Ginion ; a Vci. jun, 387 ; it Vefc 
218. 
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for accumulation -was the same as that by 
which executory devises and shifting uses were 
regulated. But n6w by the statute of 39 and 
40 Geo, III. c. 98, intituled, " an act to restrain 
all trusts and directions in deeds or wills, 
whereby the profits or produce of real or per- 
sonal estate shall be accumulated, and the 
beneficial enjoyment thereof postponed beyond 
the time therein limited,'' and which received 
the royal assent on 28th July 1800. 

After reciting that it was expedient that all 
cKspositions of real or personal estates, whereby 
the profits and produce thereof were directed 
to be accumulated, and the beneficial enjoy- 
ment tliereof should be postponed, should be 
made subject to the restrictions thereinafter 
contained. 

It was enacted, that no person or persons 
should, after the passing of that act, by any 
deed or deeds, surrender or surrenders, will, 
codicil, or otherwise, howsoever, settle or dis- 
pose of any real or personal property, so and 
in such manner that the rents, issues, profits, 
or produce thereof, should be wholly or partially 
accumulated for any longer term than the life 
or lives of any such grantor or grantors, settler 
or settlers, or the term of twenty-one years 
from the death of any such grantor, settler, 
devisor, or testator ; or during the minority or 
respective minorities ' of any person -or persons 
who should be living, or in ventre $a merey at 
the time of the death of such grantor, devisor, 
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or testator ; or during the minority or respec- 
tive minorities only of any person or persons 
who under the uses or trusts of the deed, 
surrender, will, or other assurances directing 
such accumulations, would for the time being,, 
if of full age, be entitled unto the rents, issues 
and profits, or the interest, dividends, or annual 
produce, so directed to be accumulated ; and 
in every case, where any accumulation should 
be directed otherwise than as aforesaid, such 
direction should be null and void ; and the 
Tents, issues, profits and produce of such pro- 
perty, so directed to be accumulated, should, 
so long as the same should be directed to be 
accumulated contrary to the provisions of that 
act, go to and be received by such person or 
persons as would have been entitled thereto, if 
such accumulation had not been directed. 

With a proviso, (sec. 3,) that nothing in that 
act contained should extend to any provision 
for payment of debts of any grantor, settler or 
devisor, or other person or persons ; or to any 
provision for raising portions for any child 
or children of any grantor, settler or devisor ; 
or any child or children of any person taking 
any interest under any such conveyance, settle- 
ment or devise ; or to any direction touching 
the produce of timber or wood upon any lands 
or tenements ; but that all such provisions and 
directions should and might be made and given 
as if that act had not passed. 

With a further proviso, (sec. 3,) that nothing 
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in that act contained should extend to any 
disposition respecting heritable property within 
that part of Great firitain called Scotland. 

And a further proviso, (sect. 4,) that the 
restrictions in that act contained should take 
effect, and be in force, with respect to wills and 
tenements made and executed before the passing 
of the act, in such cases only where the devisor 
er testator should be living, and of sound and 
disposing mind, after the expiration of twelve 
calendar months from the passing of that act. 

To understand this act properly, it will be 
necessary to advert to the learning concerning 
executory devises, future uses, and future trusts ; 
and the rules established against perpetuities, 
for the purpose of prescribing the boundaries 
within which these executory devises, future 
uses, and future trusts, must be confined. 

The general rule, as has been shown, is, that 
any limitation may be made by way of executory 
devise, &c. so as the same be to take effect 
within a life or lives in being, including among 
those lives children then in ventre sa mere, and 
twenty-one years beyond the death of such 
life or lives, and the time of gestation ; so as to 
allow for the birth of a child in ventre samere. 
In short, this rule against perpetuities is framed 
from an analogy to settlements made on mar- 
riage, in which the children of the marriage 
are generally made tenants in tail ; so that the 
power of aliening the inheritance may be sus- 
pended till twenty-one years, after the death of 

TOL. II. N 



178 ON TITLES : 

the survivor of the persons made tenants for 
life. 

Under this rule prescribing the boundaries 
to limitations by executory devise, it was in 
the power of the owner of the estate to suspend^ 
not only the ownership of the inheritance for 
the limited time, but also to suspend the right 
to the intermediate enjoyment, so as to ac- 
cumulate the income, and add it to the prin- 
cipal, and thus aggrandise the remote issue of 
the family, at the expense of the present 
generation, and, perhaps, the two or three suc- 
ceeding generations. 

Availing himself of this rule, Mr. Thellusson 
fixed on the lives of all his sons, and all his 
grandsons born m his life-time, or who should 
be living at his death, or then in ventre 3a 
inere (for such seems to be the construction of 
his will,) as the period during which the income 
of his immense property should accumulate, 
for the benefit of those branches of the res- 
pective families of his sons, who at the end 
of that period should answer the description 
of the heirs male of the respective bodies of 
these sons; thus dividing his property into 
three parts, and giving one third part to the 
family of each son. 

The calculation is, that this period of accu- 
mulation will continue for seventy or probably 
eighty years ; and if it should happen that the 
person then answering the requisite description 
»hovld be an infant, the accumulation would 
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necessarily continue till that person shall be 
adult, and this may be for another period of 
twenty-one years ; so that if this event should 
happen, every 100/. of the fortune of Mr. Thel^ 
lusson will, at the end of a centurv, be increased 
an hundred fold; and during all that time, the 
increase will be withdrawn from all the useful 
purposes of commerce ; and the right of abso-< 
late alienation will be suspended. 

This will being considered as an abuse of 
the rule of law, and a contrivance to avoid its 
principle, though it kept within its letter, the 
act in question was passed as a protection 
against attempts of a similar nature. 

It must be observed, that the act does not 
in any manner affect the rule respecting the 
settlement of the property as property; or 
the principle itself; but it merely regulates 
the extent to which the income may be 
accumulated. 

Instead, therefore, of its being left to tha 
power of a party to create a trust for accumu- 
lation during lives in being, and twenty-one 
years, and the period of gestation (as he might 
have done at the common law), he is now 
restrained, except in particular cases, from 
creating a trust for accumulation to continue 
for any further period than, 

Ist, During his own life, 

2dly, For twenty- one years from his own 
death. 

N 2 
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Sdly, During the minority of any person 
living at his death, or then in ventre sa mere. 

4thly, During the minority of any person 
who for the time being would he entitled to 
the rents, &c, if of age. 

1st, He is at liberty to select any one of 
more of these periods for the purpose of accu- 
mulation ; or he may adopt each of them, if 
such be his wish; but all inconvenience is 
avoided by these different restrictions; for, in 
the fir^t place, no just policy could restrain 
a man from saving his income^ instead of 
spending it, during his life. 

2dly, The trust for accumulation during 
twenty-one years certain from his death, is the 
only period which can be considered as a direct 
accumulation ; but this period seems to have 
been altowed merely to take away the en- 
couragement of giving to an infant, rather 
than to an adult; as an option of adopting a 
definite and precise period of accumulation 
during the utmo&t period of minority, instead 
of a gift to an infant,, as a means of obtaining 
the right to accumulate. 

Sdly, The right to accumulate during the 
minority is founded on the idea, that if the 
minor had the beneficial ownership, the income, 
&c. except as far as was necessary for main- 
tenance, would accumulate during the minority ; 
so that no more is done by the party under 
this power of accumulation, than would be 
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done under the rules of law, if such power of 
accumulation was denied to him. 

But as this provision may be made as well 
iJuring the minority of a stranger, as during the 
minority of any person to whom the property is 
limited, it is considered, with reference to a 
stranger, merely as an alternate or concurrent 
Tight to that of accumulating for a direct 
period of twenty-one years; since, if both 
periods were named, they necessarily must be 
concurrent. 

4thly, This provision is founded on the same 
prmciple as the former. Indeed there is no 
difference in the two provisions, except that 
one is for the minority of a person linng at 
the death of the settler, &c. while the other 
is for the minority of any person who may 
afterwards become entitled to the estate, &c. 

The exceptions are, 

1st, To provisions for paj^ment of the debts 
of the grantor, settler, or devisor, or the pay- 
ment of the debts of any other persons ; and 
this trust cannot be considered as a trust for 
accumulation. Instead of saving the income, 
for persons not ascertained, it gives the income 
to creditors in discharge of the debts owing to 
them, and thus places the income in a channel 
in which it may have circulation ; so that in 
fact the income is given to the creditors, which, 
as far as the policy of the law is concerned, is 
full as beneficial as if it were given to any of 

N 3 
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the family of the settler, and even more 
beneficial than if it were so given. 

2dly, To provisions for raising portions for 
any child or children of any grantor, &c. or of 
any person taking any interest under any such 
conveyance, &c. This exception seems to have 
proceeded, in a great degree, on the same prin- 
ciple as the former exception, with the addi- 
tional circumstance, that the nobility, &c. must 
have disposed of their landed property to raise 
portions for their younger children, or the chil- 
dren of those for whom they were providing, 
unless they were left at liberty to make this 
provision by a trust of accumulation; but this 
exception admits of a latitude which may be 
productive, in a great degree, of all the in- 
conveniences which were felt or apprehended 
under the rules of the common law; because by 
a will or settlement artfully prepared, every 
purpose aimed at by Mr. Thelltissan may be 
accomplished. 

3dly, To provisions or directions touching 
the produce of timber or wood. 

This exception was probably added partly 
to encourage the growth of timber ; but prin- 
cipally on the ground that a long period of 
time must elapse before timber can arrive at 
its maturity; also, that timber is considered by 
the generality of owners of estates, merely as 
a resource for some particular occasion ; as a 
provision for the portions of children, for pay- 
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inent of debts, and the like, and not as a source of in* 
come ; so that any direction concerning timber, and 
circumscribed within the rule against perpetuities, can- 
not be considered as withdrawing from the owner for 
the time being, any part of the income of the estate. 

Besides, by the rules of the common law, as well as . 
the law of this day, the owner for the time being, unless 
he be the owner of the inheritance, has not any power , 
over the timber, except for repairs, &c. unless that , 
power be expressly given by the settlement, under 
which he becomes the o^ner for a limited time. 

In future, whenever a trust for accumulation shall be 
attempted, care should betaken to keep in view, the dif« 
ferent periods of limitation marked by the statute, and, 
in the fliost explicit and definite terms, to steer within 
the boundaries marked by the statute ; and also to 
keep within the rule against perpetuities. An excess 
in the limits of time for accumulation will, in the 
whole or in part, render the trusts for accumulation 
void ; and any transgression of the rule against perr 
petuities will render the gift itself void. But if ^erera/ 
periods of accumulation are fixed, and they are dis- 
tinctly marked, some may be good, and the others void. 

It is now decided, that in a case falling within the 
statute the time of accumulation though entire, may be 
apportioned; so that part of the trust may be sus- 
tained, though part, as contrary to the statute, may be 
void (?ij. 

lA Scmthampton v. Marquis of Hertford (o)y the 
whole trust for accumulation failed, as contravening 
the rules of the common law. 

And in Leake v. Robinson (p)^ Sir W. Grants M. R. 
observed, " Perhaps it might have been as well if the . 
courts had originally held an executory devise trans- 
gressing the allowed limits, to be void only for the 
excess ; where that excess could, as in this case it can, 

(n) Gri^h v. Vere^ g Veg. 127; Longdon v. Sinuon, 12 Ve$. 295. • 
foj a Yes. and Beames 54. Phipps v. Kelynge^ there cited. 
CpJ 2 Merirale 389. 

▼OL. II. 4. - n4 
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be, clesriy asMitained ; but the! law is otherVtrise 
settled. In the oonstruction of the act of parliameiit 
puBod after the TheUu&sm cause, I thought myself at 
liberty to hold that the trust of accumulation was void 
w/y^ the exceu beyond the period to Mrhich the act 
restrained ; and the Lord Chancellor aftervrards ap- 
proved of my decision. But there the act introduced 
a> restriction on a liberty antecedently enjoyed ; and 
therefore it was only to the extent of the excess that 
the prohibition was transgressed : whereas executory 
devise is itself an infringement on the rules of the 
common law^ and is allowed only on condition of its 
not exceeding certain established limits. If the con- 
dition be violated the whole devise is held to be void''. 
In Marshall v. HoUawai/^ before the Ghancellot 
in June Iftl^-HEhe distinction between the several 
CAMS was urged to the court. That case is not yet 
reported } nor indeed has the judgment been pro-- 
nounced, though the Chancellor has, subject to re- 
co&sideration, eiaepressed his opinion. 

Ihmnts of absolute Estates^ 

The tenant of an absolute Esta^te has an interest 
which is not subject to any ' condition. The word ab- 
solute is a term for distinguishing his' interest, ffom 
th&t of a person who has a contingent, executory, or 
conditional interest. And an interest, which originally 
was conditional or contingent, executory or defeasible, 
ntety, by a performance, or, as to vested ^ interests^ by 
a xelease of the condition, or the like,' eventually be- 
come absolute or indefeasible. 
« 

On Titles tmder Conditional Estates. 

A distinction must be made between, 
Isl, Persons who are to take on a condition, 
adly, Persons who have an estate subject to a cori- 
dition. 

Sdly, Persons entitled to the benefit of a condition. 
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Conditional limitations are part of the sub- 
stance of the gift. 

1st, Persons who take on a condition are 
persons having contingent or executory in- 
terests. Such persons cannot convey at law; 
they, however, may for a valuable consideration 
transfer their interests in equity (p). Such 
interests are also descendible and transmissible; 
or they may be devised, or extinguished by 
re-lease, or bound by estoppel. 

2dly, Persons who have an estate subject to 
a condition may convey, &c. In short, they 
have the same seisin or ownership as other 
owners, subject only to the condition which 
gives a collateral quality to their estate, and 
renders the same defeasible. Their estate will 
continue defeasible till the condition shall be 
performed, or released, or discharged by be- 
coming impossible, &c. &c. 

The title must always be considered as 
subject to the condition, till the condition shall 
be performed or released, or till a right of 
entry shall have accrued, and that right shall 
be barred by the statute of limitations, or by 
nonclaim on a fine. 

3dly, Of the persons entitled to the benefit 
of the condition. 

By the common law, a condition could not 
be reserved to any one except the grantor or 

Cp) Wright Y. Wright^ i Ves. ten. 410. 
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his heirsj as to real estate, and to the grantor 
or his executors as to chattel interests. 

By the statute of 32 Hen. VIII, c. 34, as- 
signees of the reversion, subject to leases, &c. 
are enabled to take advantage of conditions 
annexed to leases for years or for lives ; and by 
the bankrupt laws, the assignees under a com^ 
mission of bankrupt are enabled to perform 
conditions reserved to the bankrupt. 

The person entitled to the benefit of a con- 
dition to defeat the fee has no devisable interest. 
After a grant in fee he will not have any estate till 
the condition shall be broken, &c., and he shall 
have restored his estate by entry or by action. 
He may extinguish his right by making a feofif- 
ment, or levying a fine .to a stranger (qj ; or 
he may re-lease his right to the person who has 
the estate subject to the condition. He may also 
confirm an estate made by the person who is 
in the seisin ; and thus give stability as against 
himself, his heirs. Sec. to the estate conveyed to 
that person. Twenty yedi^s^ except in cases of 
disability ; and in that case, ten years after the 
disabilities are removed, seem to be the period 
within which a right of entry under a condition 
must be prosecuted. Gises of this sort are 
governed entirely by the enactment of the 
statute of 21 James L c. 

Thus it will be collected, that conditional 
estates are of two descriptions : 

fyj Bucfder'% cue/^ Rep. 55. 
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IsU Estates which are to commence on a 
joondition precedent: 

2dly, Elfitates which are to be defeated by a 
condition subsequent. 

In the former instance^ the condition is pro^ 
perly a contingency. It forms part of the 
limitation of the estate ; and the gift is properly 
caUed a conditional limitation ; in other words, 
a limitation on a contingency. 

These contingencies relate to the commence'- 
ment of the estate ; and, in proportion as the 
fiict or event may be material to the title, par- 
ticular care should be taken, that the event oa 
which the estate was to commence, has hap- 
pened according to the true constraction of the 
words; and that it happened at such period as 
is requisite to support the title ; and in the 
instance of contingent remainders, before the 
determination of the prior estate of freehold by 
which it was supported; and that in reference 
to the learning of springing and shifting uses, 
and executory devises, the gift was not exposed 
to the objection of being contrary to the rules 
of law against perpetuities. 

AU conditionallimitiitions of freehold interests 
must necessarily be cither contingent remaind- 
ers, springing or shifting uses, or executory 
devises ; except, perhaps, the single instance of 
an estate for years to be enlarged on condition : 
being a mode of gift known to the common 
law, and sanctioned by its rules. 

Interests which are subject to a condition 
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to defeat the same, may be vested ; subject only 
to be divested, and defeated by the condition. 
The condition is unconnected with the com- 
mencement of the estate, and relates wholly 
to the means by which the estate may be 
defeated. 

Interests of this description are properly 
called estates subject to a condition. They 
arise from a limitation, or gift, with a condition 
annexed or superadded to the estate ; and 
forming, either in fact or in construction of law^ 
a distinct clause ; so that there is in the first 
place a limitation of the estate, and secondly 
a condition to defeat the estate. It would be 
altogether inaccurate to term a gift attended 
with these circumstances, a conditional limi- 
tation. 

Provisoes in common law grants, that the 
estate shall on some event be void, partake of 
the nature of conditions, and are classed amongst 
conditions ; but provisoes of cesser in convey- 
ances to uses are subject to some rules inappli- 
cable to conditions at the common law. 

At the common law, no one except the 
grantor, or his heirs, as to real estate ; or his 
executors or administrators as to chattel 
interests, could take advantage of a con- 
dition (r). 

And when a condition is annexed to a par- 
ticular estate, and a remainder is limited, the 

(r) Liu. j 347> \ Inst. 214; Shep.T. 116. 146. 
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limitation of the remainder is, to the extent of 
that estate, a discharge or avoidance of the 
condition; because.it disables the grantor or 
his heirs to take advantage of the condition (s) . 

But in conveyances to uses, a proviso of 
cesser may have, and frequently has, the effect 
to defeat the estate for the benefit of those in 
remainder; thus accelerating the right to the 
possession, under the title conferred by the 
remainder. 

This is the scope of the common clause of 
provisoes of cesser annexed to terms for years 
in marriage settlements ; and clauses for the 
cesser of an estate, on refusal to take a name, 
or bear arms, or on the accession of another 
estate ; though, in the latter instance, a clause 
of limitation over for the benefit of those in 
remainder, is generally added. 

Provisoes of shifting use, and also of execu- 
tory devise which are to defeat a prior estate, 
partake partly of the nature of conditions, and 
partly of the nature of limitations (t). But 
they are rather considered as limitations, since 
they defeat the prior estates for the benefit of 
strangers ; and the limitations over operate by 
way or in the nature of gifts of remainders ; 
but these interests do not properly fall under 
the denomination of remainders. 

The more leading rules respecting common- 
law conditions, are, 

(s) Dr. BuU'b case, lo Rep. 41. 

(t) Essay on Estates, introductory chapter* 
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Ist^ The condition must not be repugnant 
to the estate : 

2dly, It must not be insensible, nor im- 
possible : 

Sdly, It must not be to do an act which 
is malum in ^, as to commit felony, &c. (t t) 

4th]y, It must defeat the whole estate, and 
not a part of it ; but it may defeat an estate in 
part of the lands ; leaving the other parts of the 
land unaffected by the condition : while condi*- 
tional Hmitations may defeat part of the estate^ 
as occurs in the cases of leases under powers ; 
jointuring powers, and executory devises, which 
defeat the estates partially. 

5thly, A condition must not be to take effect 
on the event which is to determine the estate ; 
for this is the province of a limitation, and not 
of a condition (u). 

6thly, A common-law condition must be 
reserved to the grantor or his heirs, &c. At 
the common law, an assignee could not take 
advantage of a condition. Nor could a con- 
dition have been reserved to him with effect, 
even though he had the reversion in respect oi 
which the condition was to be exercised. 

But now, by the statute 32 Henry VIII. c.34, 
assignees, taking a reversion on a particular 
estate, to which conditions are annexed, may 
take advantage of these conditions. This 
statute extends to assignees of part of the 

(tt) Shq). T. IS9. 

(u) Essay on Estates, introductory chapter. 
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estate, but not to assignees of part of the 
land (x). Hence a disadvantage in the sub- 
division of lands in the same lease, on a sale 
thereof in parcels. 

7thly, At the common law no remainder 
can be limited, so as to enable the grantee 
to take advantage of the condition annexed 
to a prior estate. And a remainder limited at 
the common law, on the event expressed in the 
condition which is to defeat the estate > is, in 
efiect, to reserve the condition to a stranger, 
and this, as has been shown, is not allowed by 
the rules of the common law. 

But even by the rules of the common law 
a remainder may be limited, to commence on 
that event which is to cause the actual deter- 
mination of the particular estate, and forms 
part of the limitation. As to A and his assigns, 
till his return from Rome, and after his return 
from Rome, then to H. This is a good con- 
tingent remainder (y). 

Also, by way of executory devise, or shifting 
use, an interest mav be limited to commence 
on the event which is to defeat a prior gift, or 
estate. But this is allowed under those rules 
ivhich are proper to executory devises and 
shifting uses. 

The like indulgence is also allowed to limita- 
tions by way of trust. In short, whatever may 
be accomplished by way of executory devise, 

(x) 1 lost. 8 15. 

(y) I Fearne, p. 3. ^ Rep. 20 a ; ArUm v. Hare, Poph. 97. 
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or .springing or shifting use, may be accom-^ 
plished through the medium of a trust, con- 
sidered as a trust. 

A material part of the clause of condition is^ 
its conclusion, viz. the part which confers the 
right of entry, or declares that the estate 
shall, on the given event, be void ; for a clause 
cannot (y) operate as a condition, unless it 
has proper words of termination. The cases of 
condition, by construction of law, as conditions 
annexed to offices ; the conditions annexed by 
law to particular estates under which they 
may be forfeited, do not contravene this 
doctrine. 

The doctrine of conditions is particularly 
important to the conveyancer. It embraces a 
large portion of learning, with which it is his 
duty to be intimately acquainted. 

He must make himself conversant with the 
distinctions between negative and affirmative 
conditions ; between conditions which give a 
fight of re-entry, and those which declare the 
estate to be void ; between conditions annexed 
to estates of freehold, and conditions annexed 
to chattel interests ; between conditions in the 
disjunctive, and conditions in the conjunctive ; 
and, above all things, he must carefully 
distinguish between conditions precedent; in 
other words, conditional limitations, in con- 
veyances at the common law, and in wills, 

(y) Except as to tenns for years > Shep. Touch, chap.^ 
Conditions. 
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and declarations of use, &c« and conditions 
subsequent ; in short, those clauses which are 
properly called conditions. 

He must again also distinguish between con-^ 
ditions, properly so called, and which will have, 
or may have, the effect to defeat the estate ; 
and agreements for redemption, which are fre- 
quently mere agreements to reconvey, and not 
conditions, in the technical sense of that term. 
The title to the legaL estate may frequently 
turn on this distinction. 

He should also learn that some conditions 
are void in their inception, because they stipulate 
for that which is impossible ; as, to A in fee, 
subject to be void if he should go from London 
to Rome in one hour ; 

Or that which is repugnant to the language 
of the grant ; as, that a man^ who is a lessee to 
him and his assigns, shall not assign ; 

Or that which is repugnant to the estate ; as, 
that a tenant in tail shall not suffer a common 
recovery ; 

Or that which is illegal ; as, a gift to A in 
fee, subject to be void unless he shall commit 
a felonv ; 

Or \ki^% which is against the policy qf the law; 
as, an unreasonable restraint on trade; on mar- 
riage ; on the power and right of alienation ; or 
a stipulation for that which is immoral. 

Ais the grant was to the lessee and his assigns, 
the condition which restrained his assignment 
generally, was repugnant. Had not the grant 

VOL. II. O 
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been to bis assigns ; or had the restraint been 
on assignment without consent or license, or 
on assignment to particular persons, or to any 
person, except particular persons, the condition 
would have been good; because there would 
not have been any. repugnancy between the 
grant and the condition. 

Though a condition, which restrains tenants 
in fee from all power of aUenation, or tenant 
in tail from suffering or attempting to suffer a 
common recovery, is void, yet tenant in fee 
may be restrained from aliening to particular 
persons, &c. ; and tenant in tail may be re* 
strained from making a wrongful and tortious 
alienation; as a discontinuance not being a 
bar. 

So a condition which, for a consideration, 
restrains a person from carrying on trade within 
a certain reasonable district ; or which restrains 
marriage to a particular person, or under a given 
age ; or to a person of a given country, as 
Scotland; will be a valid condition. 

Again, other conditions, though good in their 
creation^ become void by reason that the act 
required to be done or omitted, is rendered 
iinpossible by the act of God ; or by the act 
of the party entitled to the benefit of the con- 
dition, &c. 

Whenever a condition is material to the 
title, care should be taken that it has been 
eitlier dispensed with (zjj or that it has been 

(n) Dumjporfn caie, 4 Bep. 140. 
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rdfeated, or haa been performed, or has failed 
of effect; or that the circumstancea of the 
title afford a presumptioa that the condition 
is discharged. 

The length of time which has elapsed often 
renders such presumption irresistible; because 
the feet does not admit of any investigation 
which would lead to a moral certainty* 

In regard to conditional limitations, care 
should also be taken that the event has happened 
on which the estate was to commence ; or, as 
the circumstances of the case may require, that 
the event on which an estate was to arise, has 
failed. 

And as to terms for years, whenever it is 
alleged, that the proviso of cesser has operated 
to defeat the estate, it should be seen that some 
or one of the events, designated by the proviso 
of cesser, has happened ; and that the event 
alleged to have taken place, falls within the 
scope and true construction of the words of 
that proviso. This point requires more atten-' 
tion than is usually bestowed on it. 

Titles involved with conditions to defeat the 
estate, also require this further consideration : 

When the condition shall operate it will 
defeat the estate in all the lands subject to the 
condition, and all the derivative estates and in- 
terests carved out of the estate of the grantee, 
or other person to whose estate the coiulition 
was annexed (a). 

(a) Shep. Touch. ij[i. 

O 2 
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Thus a purchaser or owner of pa-rt of the 
knds, may have the estsite defeated by the act 
or default of the owner of other part of the 
lands. 

And an under lessee, &c. may have his estate 
defeated by the act or default of the original 
lessee,, or his assignee. Hence the caution, 
frequently necessary, in investigating titles 
under leases, when there is a subdivision of 
property by assignments to different purchasers, 
or by under-leases of distinct parcels. 

In these particulars there is a difference 
between an express condition, and a condition 
in law; for if a lessee for life or years sur- 
render his estate, or makes a tortious alienation 
by which he forfeits that estate, hi^ surrender 
or forfeiture will not implicate those who have 
estates or charges derived under his title. 

Thus, if lessee for life make a lease for years, 
and after enter on the lessee, and make a feoff- 
ment, this forfeiture will not prejudice the 
lessee for years (bj. 

Hence the observation of lord CoAre, " And 
it is to be observed, that a condition in law, 
by force of a statute, which giveth a recovery^ 
is. in some cases more strong than a con- 
dition in law, without . a recovery. For if 
lessee for life make a lease for years, and afler 
enter into the land, and make, waste, and the 
lessor vecover in an action of waste, he shall 
avoid the lease before the waste done. But if 

(bJ Shepv Touch. 151 ; Infra, 199. 
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the lessee for life make a lease for years, and 
after enter upon him, and make a feoffment in 
fee, this forfeiture shall not avoid the lease for 
years. Nor, in any of the said cases, a prece- 
dent rent granted out of the land shall be 
avoided ; for if lessee for life grant a rent-charge, 
and after doth waste, and the lessor recovereth 
in an action of waste, he shall hold the land 
charged during the life of the tenant for life; 
but if the rent were granted after the waste 
done, the lessor shall avoid it. 

^^ And the reason wherefore the lease for years 
in the case aforesaid shall be avoided, is, 
because of necessity the action of waste must 
be brought against the lessee for Ufe ; which, 
in that case, must bind the lessee for years^ or 
else by the act of the lessee for life the lessor 
should be barred to recover locum vastatumy 
which the statute giveth. 

^^ If a man hath an office for life which re-, 
guireth skill and confidence, to which office he 
hath a house belonging, and chargeth the house 
with a rent during his life, and after commit 
a forfeiture of his office, the rent-charge shall 
not be avoided during his life [jju. if the con- 
clusion be law,] ; for regularly a man that 
taketh advantage of a condition in law, shall 
take the land with such charge as he finds 
it. And therefore Littleton (c) is to be under- 
stood, that a condition in law is as strong 
as a condition in deed ; as, to avoid the estate 

(c) § 378. 

O 3 
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or interest itself, but not to avoid precedent 
charges, but in some particular cases, as by 
that which hath been said, appeareth/' The 
general doctrine is further elucidated in 
1 Inst. 338 a. 

Whoever wishes to understand the doctrine 
of conditions thoroughly, according to the 
rules of the common law, with all the various 
important distinctions which belong to this 
subject, will do well to read the chapter on 
Conditions in Comyn's Digest, and in Shep. 
Touchstone, chap. Conditions; 1 Inst. chap. 
Conditions. 

Of Tenants under Defeasible Estates. 

Estates may be defeasible either by reason 
of a condition, or a conditional limitation 
annexed to the estate, or a defect in the title 
under which there may exist a right of entry, 
or of action, in some other person. 

Titles of this sort must be considered as 
defective, till the defect shall be supplied, or 
the right of entry, or of action, shall clearly 
and unquestionably be barred by non-claim 
on a fine, or under the statute of limitations, or, 
as to equitable interests, by the rules which 
courts of equity have adopted in analogy to 
the statute of limitations ; or until the defect 
shall be removed by a re-lease, or confirmation, 
or some other assurance having that effect, from 
the persons in whom the right or title resides, 
and who are coippetent, in point of interest, 
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«nd abo of age and personal qualifications to 
give such confirmation or re-lease. 

Titles under derivative estates are of the 
same description. They are governed by the 
rule cessante statu primitivo cessat derivative 

This rule, however, must be understood with 
its proper qualifications. Some of these quali- 
cations have already been stated ; others of 
them will be found in the following quotation 
from Lord Coke (d) : 

" It is holden of some, that after the sur- 
render'' [by a tenant for life to the husband, 
seised in tail in right of his wife, and who 
discontinued the tail ;] ^^ the issue in tail during 
the life of tenant for Ufe may enter ; for that 
having regard to the issue, the state for life is 
drowned, and consequently the inheritance gain** 
ed by the lease is, by the acceptance of the sur- 
render, vanished and gone ; as, if tenant in tail 
make a lease for life, whereby he gaineth a new 
reversion, as hath been said ; if tenant for life 
surrender to the tenant in tail, the estate for life 
being drowned, the reversion gained by wrong 
is vanished and gone ; and he is tenant in tail 
again, against the opinion. Obiter of Porting^ 
*n, 21H.VL53. 

" But herein are two diversities worthy of 
observation ; the first is, that having regard to 
the parties to the surrender, the estate is alw>- 
lately drowned, as in this case, between the 
lessee and the second baron. 

(d) ilnitdaSa. 

O 4 
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'^But having regard to strangers who were not 
parties or privies thereunto, (lest by a voluntary 
surrender they may receive prejudice touching 
any right or interest they had before the sur- 
render,) the estate surrendered hath, in con- 
sideration of law, a continuance ; as if a rever- 
sion be granted with warranty, and tenant for 
life surrender, the grantee shall not have exe- 
cution in value against the grantor, who is a 
stranger, during the life of tenant for life ; for 
this surrender shall work no prejudice to the 
grantor who is a stranger. 

" So if tenant for life surrender to him in 
reversion, being within age, he shall not have 
his age ; for that should be a prejudice to a 
stranger, who is become demandant in a real 
action . 

" If tenant for life grant a rent-charge, and 
after surrender, yet the rent remaineth, for to 
that purpose he cometh in under the cliarge^ 
causa qud supra. 

** If a bishop be seised of a rent-charge in 
fee, the tenant of the land enfeoff the bishop and 
his successors ; the lord enter for the mortmain, 
he shall hold it discharged of the rent ; for the 
entry for the mortmain affirmeth the alienation 
in mortmain, and the lord claimeth under his 
estate ; but if tenant for life grant a rent in fee, 
and after enfeoff the grantee, and the lessor 
enter for the forfeiture, the rent is revived, 
for the lessor doth claim above the feoffments 
But if I grant the reversion of my tenant for 
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life, to another for term of his life, and tenant 
for Ufe attorn, now is the waste of tenant for 
life dispunishable. Afterwards^I re-lease to the 
grantee for life, and his heirs, or grant the 
reversion to him and his heirs, now albeit the 
tenant for life be a stranger to it, yet because 
he attorned to the grantee for life, the estate 
for life which the grantee had shall have no con- 
tinuance in the eye of the law, as to him, but he 
shall be punished for waste done afterwards. 

^^ The second diversity is, that for the benefit 
of an estranger, the estate for life is absolutely 
determined ; as if he in the reversion make a 
lease for years, or grant a rent-charge, &c. and 
then lessee for life surrender, the lease or rent 
shall commence maintenant. So in the case 
of Littleton J first, between the lessee and the 
second husband, the estate for life is deter- 
mined ; and secondly, for the benefit of the 
issue, it shall be so adjudged in law. Here 
note a diversity, when it is to the prejudice of 
a stranger, and when it is for his benefit. 

^^ If a man maketh a lease to A for life, re- 
serving a rent of forty shillings to him and his 
heirs, the remainder to B for life, the lessor 
grant the reversion in fee to B; A attorn, B 
shall not have the rent ; for that although the 
fee-simple do drown the remainder for life 
between them, yet as to a stranger it is in 
esse, and therefore JB shall not have the rent, 
but his heir shall have it,'' namely, as annexed 
to the reversion. 
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Because the owner of an executory interest 
has, while the interest remains executory, no 
estate, he cannot grant or assign at law (fj . 

There is one exception to this rule. The 
owner of an initresH termini may assign his 
interest in the term. But a person whose 
term is turned into a right of entry, cannot 
assign the term till he has restored his estate 
by his entry (g). 

Of course, when the owner of an executory 
interest affects to assign that interest, the title^ 
though it may be good in equity, will be defec-^ 
tive at law, supposing the interest to be legal ; 
and a further conveyance must be taken after 
the interest is executed ; or a re- lease must be 
made to the person in whose favour an effectual 
re-lease may be taken. 

In this particular, executory and contingent 
interests stand on the same footing ; and the 
observations made with reference to the in- 
terests of one description, are equally relevant 
to the interests of the other description. 

To sum up the material distinctions applica- 
ble to the owners of contingent interests : they 
may re-lease them by deed, except in case of 
entails, or femes covert. In case of entails or 
femes covert the re-lease must be by fine ; and 

(f) 10 Rep. 50 ; 4 Rep. 66 b.; 1 tost. d66 a. 

(g) Stephens v. Harmam^ 3 Lev. 31 2, 
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« 

in the case of entails the fine must be with 
proclamations. A married woman may also 
release by comipon recovery. 

A common recovery, suffered by a person 
who has a contingent interest in tail, will be 
good to bind himself; but it will neither bar 
his issue, nor those in reversion or remainder. 

Contingent interests in fee, or contingent 
interests, except entails, are devisable ; they 
may also be bound by estoppel (h), or they 
may be bound in equity by contract. 

But there are two species of estoppel, as will 
afterwards be noticed, one which gives an in- 
terest ; the other which extinguishes a right : 

Of the former description are grants by 
estoppel for terms of years ; of the latter de- 
scription are estoppels which apply to the 
whole interest. 

In the instance of terms for years, the interest 
will be bound when it vests. In the case 
of other interest, the right will be extin- 
guished (ij. 

It is therefore particularly important that a 
person who has a contingent interest in tail, or 
in fee, should carefully avoid the levying a fine, 
&c. or making a feoffment, unless there be an 
intention to extinguish the right to the inr 
heritance. For the fine, feoffment, &c. will 
have the effect to extinguish the inheritanqe 
whatever may be the intention of the parties. 

But here we must distinguish between con- 

{ij Weak V. £<nuer, Potexf. 54. (i) Ibid. 
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tingent interests of the legal, and contingent 
interests of the equitable, ownership. 

Interests of the latter description, instead of 
being extinguished will be transferred, when 
such is the intention, notwithstanding the fine, 
&c. would, under similar circumstances, bave 
extinguished the right to a contingent interest 
of the legal estate. 

Titles under Poss^ilitieSj ^c. 

Titles under possibilities and expectancies 
are of two descriptions : 

1st, Possibilities coupled with an interest: 

2nd, Possibilities without any interest. 

A person who is ascertained^ and who may 
take under the gift of a contingent or executory 
interest, or even under a condition annexed 
to a fee, or who has a possibility of reverter on 
a grant of a determinable fee, has a possibility 
of this nature. 

Such possibility may be re-leased, though it 
cannot be granted. It may be extinguished 
by fine, &c. by estoppel. In most cases it is 
a devisable interest (kj . 

But a right to enter for a condition broken, 
or under the warranty annexed to an exchange 
(I) ; or the benefit of a condition, unless it be 
annexed to a reversion, is not devisable ; and, 
perhaps, a mere possibility of reverter is not 
devisable. 

(k) Rot and Janes, i Hen. Blackst. 30. 
(ij Attorney Generaly. Vigor-, 8 Vet. 256. 
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These possibilities or expectancies which are 
not coupled with an interest, are not devisable 
or re-leasable ; but all title under them may 
be excluded, or bound by estoppel. 

Of this description are the expectancies of an 
heir apparent, or an heir presumptive; or of 
persons, when the gift is to the survivor of them, 
and both are living ; also of persons who are to 
take under a gift to a class of persons not 
ascertained, as children who shall attain twenty- 
one, children who shall survive their parents^ 
&c. (m). 

But persons who may eventually become 
entitled under these or the like gifts, may bind 
themselves in equity by contract for a valuable 
consideration fnj. 

Titles under estoppels will fall very properly 
under consideration in this place. 

Of Estoppels. 

An estoppel precludes the rightful owner 
from asserting his title. 

Estoppels are of different sorts, and, to avoid 
confusion, they must be accurately distin- 
guished. 

Tliere are estoppels, 

1, In pleading : 

2, In evidence : 

3, In extinguishment of rights, &c. : 

(mj See Infra. 

(nj Wright v. Wright, 1 Vcg. 409; Bickle^ ▼. Nerxtand, 
sP.Wms. 182. 
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4y Binding by acceptance : 
5, Which give a title against the rightful 
owner. 
Estoppels in pleading do not fall within the 
scope of this work. 

Estoppels in evidence preclude the party 
from giving any evidence contrary to an ad- 
mission of the fact by recitaly Sec. Thus, if a 
bond recite a fact, and then the bond has a 
condition to do or omit some act, in reference 
to the fact, the truth of the fact cannot, at 
law, be controverted, though, as a general rule, 
a recital is no estoppel. 

Estoppels in Extinguishment of a Right. 

In Bucklers case (o) it was resolved, that 
" if disseisee levy a fine to a stranger, in this 
case the disseisor shall hold the land for ever ; 
for the disseisee, against his own fine, cannot 
claim the land, and the conusee cannot enter, 
and [the] right which the conusor had cannot 
be transferred to him ; but by the fine the 
right is extinct, whereof the disseisor shall 
take advantage." 

And Lord Hale observed (p)^ that fines and 
feoffments do ransack the whole estate, and pass 
or extinguish, &c. all rights, conditions, &c. be- 
longing to the land, as well as the land itself. 

Some gentlemen are inclined to entertain 
doubts of the soundness of the decision in 
Buckler's case. 

(oj 2 Rep. 56. CpJ King y. MeUwgf i Veotr^ 
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Though the point was questioned in March 
Rap. 105^ yet there is such a volume of concur- 
rittg authority in support of the resolution, that 
no lawyer investigating the subject can reason- 
ably doubt on the point. The case of WeaU v. 
Lower (q)^ and Moore's case (rj^ go the whole 
length of this resolution. 

The doctrine of estoppels by fines, &c. is 
confined to legal rights, and does not extend 
to equitable rights or titles ; except when there 
is an intention to extinguish the right or title. 

It is clear that contingent executory interests 
may be bound by estoppel ; as to legal inte* 
rests without any intention ; and as to equitable 
interests, when there is an intention of binding 
the interest. 

Mere strangers to the fine, or other record, 
may take advantage of the estoppel, as to legal 
interests, rights and titles (s) ; but as to 
equitable interests, rights and titles, the fine, 
&c. can be used only as a species of re-lease, 
or other assurance. 

As to Estoppel by Acceptance. 

By accepting a lease by indenture, the person 
who is named lessee is precluded from denying 
the existence or validity of the lease. The plea 
of nil hohuit in tenementisy . is inadmissible on 
his part, or by his executors, administrators or 
assigns. 

CfJ PoUexf, 54. (rj Palmer, 365. 

fsj BucUer's case, s Rep. 56. 
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So if two persons are jointenants in fee, and 
they accept a fine to them, and the heirs of one 
of them, this is an estoppel against their right 
to contend that they have the fee in join- 
tenancy (t). 

The joint-tenancy is in general practice re- 
stored by a declaration of the uses declared 

of the fine. 
As to estoppels which give a title against 

the rightful owner : 

ErStoppels of this description conclude future 
rights when they are acquired ; and they are 
binding on, 

1, The parties : 

2, Privies in blood, as heirs : 

3, Privies in representation, as executors : 

4, Privies in estate, as feoffee, lessee, &c. 

5, Privies in law, as lord by escheat ; tenant 
by curtesy ; in dower ; incumbent of a benefice ; 
and they and others that come in by act 
in law, and in the post, shall be bound [by} 
and take advantage of estoppels ; and a rebutter 
is a kind of estoppel (u). 

Married women and infants may bind them- 
selves and their heirs by estoppel (xj. 

The rules respecting estoppels are collected 
in 1 Inst. 352 a. 

The only rules which apply to the points now 
tmder consideration, are, 

(tj Shep. Abrid, a pt. 85. (u) 1 Inst. 35a b. 

(xj Bra. Abr. Estoppel, pi. 98. 
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ist. Every estoppel ought to be reciprocal, 
tiiat is, to bind both parties. 

2dly, Every estoppel, because it concludeth 
a man to allege the truth, must be certain to 
every intent^ and not to be taken by argument 
or inference. The rule is applicable to recitals 
and pleading, 

3dJy, Every estoppel ought to be a precise 
affirmation of that which maketh the estoppel, 
and not to be spoken impersonally, as, if it be 
fmA^ut decituvy quia impersonalitas non concludity 
nee ligat : impersanalis dicitur quia sine persona ; 
neither doth a recital conclude, because it is no 
direct affirmation. But a recital in a deed may 
be evidence, and may, in some cases, conclude, 
as in the instance of a condition of a bond, 
when the condition is founded on a recital. 

Estoppel against estoppel doth put the matter 
at large. 

Where the verity is apparent in the same 
record, or in an indenture of lease (y y)^ there 
the adverse party shall not be estopped to take 
advantage of the truth, for he cannot be 
estopped to allege the truth, when the truth 
appeareth of record, or in the indenture. 

Where the record of the estoppel doth run 
to the disability or legitimation of the person, 
there all strangers shall take benefit of that 
record, 

(yy) HemiHage t. TomMns^ Lord Raym. 733. 
VOL. II. P 
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But if a record concerning the name of the 
person, quality, or addition, no estranger shall 
take advantage, because he shall not be bound 
by it (z). 

There are other rules collected (a)y but 
they are not inserted, since they relate ex- 
clusively to the learning of pleading and 
evidence. 

. The general rules, in reference to the power 
of aUenation, are, as it has been shown, qui 
non hahety tile non dat ; and nemo potest plus 
Juris in alium transferre quam ipse habet. 

The learning of estoppels and of warran- 
ties affords exceptions to these general rules.^ 
Though a stranger, or an heir apparent, or a 
presumptive heir, cannot grant as such (h)^ yet 
he may, by estoppel, bind any interest which 
he may afterwards acquire ; and a man may, 
by accepting a lease under a stranger, by in- 
denture, bind himself to be treated as his 
tenant, and to pay rent, while the term im- 
ported to be granted by the lease shall have 
continuance (c). 

But different assurances will have different 
operations by way of estoppel ; 

1st, An indenture of lease, or a fine sur 
concessit y for years, will be an estoppel only 
during the term. It first operates by way of 
estoppel, and finally, when the grantor obtains 

(zj I Inst. 353 b. C^J 1 Inst. 3^3 a b. 

(bj WivelTs case, Hob. 45, (cj Bro. Abr. Estoppel, ph^av 
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an ownership, it attaches on the seisin, and 
creates an interest, or produces the relation of 
landlord and tenant; and there is a term com- 
mencing by estoppel, but for all purposes, it 
becomes an estate or interest. It binds the 
estate of the lessor, &c. and therefore continues 
in force against the lessor, his heirs. Sec. It 
abo htnds the assignees of the lessor and of 
the lessee. On this subject Bacon has a very 
correct and comprehensive statement of the 
law ^d). 

As to feoffments ; 

A feoffment by a person who is not the 
owner passes of necessity a fee by wrong or 
disseisin. 

It binds the feoffor for his life by estoppel ; 
80 that he never can claim the right, though it 
should descend to him, in opposition to his own 
feoffinent. He cannot purchase the fee, since 
hi& feoffinent is a disseisin. But the feojffinent 
is an estoppel only to him personaili/ ; it will not 
hind his heirs by its proper operation ; on tlie 
contrary, as Lord Coke observes (ej^ " There is 
a diversity between a warranty and a feoffment ; 
for if there be a grandfather, father, and son, 
and the father disseiseth the grandfather, and 
make a feoffment in fee, the grandfather dieth ; 
the father against his own feoffment shall not 
enter ; but if he die, his son shail enter. And 

(dj Gwill. Bac. Leases, O- C^J i Inst 165 

P 2 
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so note a diversity between a re-lease, a feoff-^ 
ment^ and a warranty. A re-lease in that case 
is void ; a feoffment is good against the feoffor^ 
but not against his heir; a warranty is good 
both against hin^self and his heirs. 

And if a man by his last will deviseth that 
his executors shall sell his land, and dieth, if 
the executors re-kase all their right and title 
in the land to the heir, this is void ; for that 
they have neither right nor title to the land, 
but only a bare authority, which is not within. 
JLittleton's case of a re-lease of right; and so it 
is, if cestui que tise had devised that his feoffees 
should have sold the land, albeit they had made 
a feoffment over, yet might they sell the use, 
for their authority in that case is not given away 
by the livery (f). 

By a warranty annexed to an estate w hich 
passes by a feoffment, the heir, as far as he 
claims as heir, may be barred by force of the 
warranty as a rebutter, though not bound by 
the feoffment (g). 

This bar of the heir is to avoid circuity of 
action (h). 

As to fines : 

In Edwards v, Rogers (i) , it was agreed that 
a fine by a stranger, or heir apparent, who 

(J) 1 Inst. S65 b. 

ig) EdvaardsY. Roger$^ SirW. Jones 456; 1 Inst ^65 a. 

(h) I Inst 365 a. (i) Sir W. Jones 45& 
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«fi:erwards by purchase or by descent became 
owner, would bind him and his heirs. 

The language of Jones was, that " a fine may 
be by way of conclusion and estoppel, although 
neither the conusor or conusee had any thing 
in the land ; for estoppel was devised and 
allowed in the law in support of truth ; and to 
restrain a man to say a thing if it be false ; 
and he should be concluded to say contrary 
to that which he had before affirmed.^' 

Again ; a man levies a fine of lands in which 
he had nothing, and afterwards he purchases 
the lands from him who^ was the owner of them ; 
this fine is by estoppel, and the conusee shall 
have the land against the conusor who pur- 
chases the land afterwards. 

And this point was conceded by Berkeley. 

And Jones added, that these estoppels by 
matter in deed [indentures of Tease,] and by 
record, by fine or recovery, bind not only the 
party to the estoppel, but also all privies who 
claim under him ; and this appears before the 
statute of 4 Hen. VII. by the ancient statute of 
fines, that parties and privies, and the;r heirs, 
shall be concluded to avoid the fine, by saying, 
that partes ad Jinem nihil habuerunt^ or by 
averment of continuance of possession, and 
this was by the ancient law of the land. 

And Brampstony{C. J.) agreed, that if a man 
levy a fine in which he has nothing, and after- 
wards purchase the land, or comes to it by 
descent, he shall be bound; and therefore, as 

p3 
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he said, if Andrew [the person who levied the 
fine] had survived his cousin, [the person last 
seised] Andrew and his heirs had heen bound 
hy the fine, and the conclusion would hav^ 
extended not only to Andrew and his heirs, but 
to all others who came in the post to the land^ 
according to the opinion previously given by 
Jones. 

In Goodtitle v. Morse (k)y Lord Kenyon 
observed, a fine differs from the case of a sur-^ 
render [of copyhold lands], for that [the fine] 
will be good against the heir by estoppel, 
although it passes no estate at all. 

So in Wnght v. Wright (7J, Lord Hardwicke 
stated the law to be, that notwithstanding the 
expectancy of an heir at law in the life of his 
ancestor, is less than a possibility, it is such 
as he may bind himself. In law, the heir may 
levy a fine of lands in the life of the ancestor, 
which will bind by estoppel after descent to 
him ; so there is a method of conveying, that 
is, preventing a claim against it. And Lord 
Coke^ in his Reading on Fines [21,3 ^^ these 
passages : 

" If there be father and son, and the father 
levies a fine of the manor of Z), and afterwards 
purchases the manor, and the conusee enters; 
and after the father dies, now (as it seems to 
me) the son shall be barred. But (as it seems 
to me,) it is good to see the manner and form 
of pleading such case. 

(h) 3 Term Rep. 371. (I) 1 Ves. 409W 
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" If, in the same case, the son brings any 
action ancestrel, and as heir, and the fine be 
pleaded in bar, the son cannot say that the 
parties to the fine had nothing ; but if the son 
enter, and be vested, and brings assize, and the 
tenant pleads that the father of the plaintiff 
vfM seized in fee, and so seised, levied a fine, 
&c. ; the son may say, that the parties to the 
fine had nothing, but such a one whose estate 
he hath. By this way the plaint shall be 
tried ; and therefore the sure way for the tenant 
in such case to plead, is, to show all the special 
matter, how his father levied the fine, and after 
purchased the land ; for be the fine executory 
or executed^ the fine shall bar his heir, as it 
seems to me/' 

In short, all the books agree, that a person 
who claims as heir to the conusor in a fine, 
cannot, as heiPy avoid a fine by a plea of partes 
nihil, &c. 

But to bind the heir, he must claim in the 
character, and in right, of heir of the person by 
whom the fine was levied (m) . 

And, therefore, if the person who is heir 
claims as heir to the mother, while the fine was 
levied by the father ; or if he claims as a 
purchaser, and not as heir ; or if he claims by 
descent from another ancestor, though he must 
name the person by whom the fine was levied 

(mj Sir W. Jones, 460. 

p 4 
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by way ofpedigi^ee^ and not of title CnJ ; in 
all these and the like instances the fine will 
not be a bar to the claimant. 

A mere grant as such (o)^ or rerlease (p)r 
or a surrender of copyhold lands (q)y will not 
operate by way of estoppel. 

And estoppels are not binding in csquity by 
way of estoppel. 

Equity, however, will consider a lease, or 
alienation by a person before he was owner, as 
binding on him when he becomes owner (r). 

But the equity was, in Tanner v. Morse (s)y 
treated as personal against the heir, and not a» 
binding on his estate ; so as to give a right 
against the succeeding heir : but the point wa& 
not decided. 

Equity, however^ carries its practice farther 
than law carries its rule. 

At law, no lease, or other assurance, which, 
operates in the first instance as and by way of. 
conveyance (t)^ can be used by way of estop- 
pel to bind any estate subsequently acquired, 
though the lease or conveyance does not confer 
the degree of interest it imports. 

In these instances the rule of law is cessante 

(n) Edxfnrds v. Rogers, Sir W. Jones, 4.60. 
(0) Wivdl's CMC, Hob. 45. 
(p) Litt. J 446, 1 InsL aSS' 
(q) Goodtiile v. Morse; 3 Tenn Rep. 365. 
frj Wright ▼. Wright^ I Ves. 409; BecUey y- Netoland, 
2 P. Wins. 191. 

(s) I Anstr. 11. CO ^ In«t. 47. 
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statUy Sec. except, indeed, a tortious alienation 
by feoffment, fine, or recovery, be made by a 
tenant at will, for years, or for life, or a discon- 
tinuance be made by tenant in tail. 

But in equity^ if a man who has a term for 
ten years, make a lease for twenty years ; or a 
person who has an estate for life, or in tail, 
make a conveyance in fee, and afterwards 
acquires the fee ; he will, if the transaction be 
founded on a valuable consideration, be bound 
by way of further assurance to give effect 
and confirmation to the original lease or alien- 
ation. 

Against those who may treat the learning of 
estoppels as contrary to justice. Lord Kenyan's 
observation may be opposed : he observed, 
" where, indeed, an heir apparent, having only 
the hope of succession, conveys, during the life 
of his ancestor, an estate, which afterwards 
descends upon him, although it passes at the 
time, he is estopped to say that he had no 
interest at the time of the grant. There an 
estoppel is founded on law, conscience, and 
justice (u)/' 

Under Tenants of Legal Estates. 

In the deduction of titles, few subjects arc 
of more importance than the difference between 
the legal and the equitable ownership. 

(uj 3 Term R«p. 441. 
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And it will be proper to enter on the cdn« 
sideration of titles under estates which are 
legal, and estates which are equitable, and 
under powers and authorities ; and to advert to 
tiie relative situation of trustees, and cestui qtie 
trusts, and of the donees of powers and of au- 
thorities, and the objects of such powers and 
authorities. 

« 

As one person may be the mere legal owner^ 
while another person is the equitable owner^ 
therefore, in analysing the abstract, the legal 
title and the equitable title should be con- 
sidered distinctly ; especially when the deduction 
to the different interests is carried on by distinct 
deeds, wills, &c. through a long series of years ; 
or when from any other cause, the state of the 
title, as referrible to the legal and equitable 
ownership, is rendered complex. 

The legal estate confers the title to the legal 
ownership. 

^ Ejectments, real actions, &c. must be brought 
on the foundation of the title of the legal 
owner 

And no one can protect himself as a pur-, 
chaser for a valuable consideration, and without 
notice, unless he obtain the shield afforded by 
the legal estate. 

Sometimes the legal owner is by reason of 
his estate also the beneficial owner. In that 
case the title of the legal owner may be con* 
sidered as complete. 
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But in many cases the legal owner is merely 
a trustee for other persons. 

Sometimes he is merely and simply a trustee ; 
as in the instance of a gift to and to the use 
of A in fee, in trust for B in fee ; or in trust 
for jB for life> remainder to C in fee. 

In this instance the title must be considered, 

Ist, As it respects the legal estate. 

2dly, As it respects the equitable estate. 

So also after a mortgage in fee, by the owner 
of the legal estate, the mortgagee has the legal 
estate, and the mortgagor has the equitable 
estate ; and the title must be considered, 

1st, As it regards the legal estate ; and, 

2dly, As it concerns the equitable owner* 
ship. 

And sotnetimes, as after the death of the 
mortgagee, it must be considered under a third 
head, viz ; as it respects the right to the money 
secured on the mortgage ; for the money wilj 
belong to the executor or personal representa- 
tive of the mortgagee, although the legal estate 
wiU descend to his heir at law, or pass to some 
other person by a devise in the will of the 
mortgagee. And it is frequently of importance, 
and difficult, to decide whether the language of 
the will of a mortgagee or trustee has trans- 
ferred the legal estate. 

Sometimes also the trustees not only have 
the legal estate, but also have the control and 
power of disposition over the equitable owner- 
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ship, and the means of conferring a good title' 
to the property, either absolutely, or under 
certain modifications or restrictions ; as with the 
consent of certain persons, and the like, or by 
the exercise of powers of sale. Sec. Sec. 

This happens more particularly when there 
is an express trust, to sell and give discharges 
for the purchase money; or when, from the 
nature of the trusts, the money is to be placed 
tinder the control of the trustees, and to be 
applied by them ; indeed, in all cases, in which 
the purchaser is, either expressly, or by the 
nature of the trust, exempted from any obliga- 
tion to see to the application of his purchase- 
money. 

These observations lead to the intricate and 
abstruse subject of the doctrine of courts of 
equity, respecting the application of purchase- 
money. 

In these courts, the cestui que trust, and even 
the person who is to receive a specific sum or 
annuity, is considered as substantially the 
owner, to the extent of his interest ; and unless 
the necessity for seeing the purchase-money 
applied, be dispensed with, the purchase-money 
must be paid to that person, as far a^ he is 
entitled ; or must be paid or applied under his 
direction, or with his consent. 

As the obligation of applying the money in 
payment to the cestui qui trust is attended with 
great inconvenience, the practice has become 
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irery general tx> introduce in tru^t deeds, wills, 
and settlements, a clause dispensing with all 
obligation on the part of mortgagees, pur- 
chasers, &c. to do more than pay the money 
to the trustees, or under their direction; 
and titles are simplified in a very useful and 
important degree, by this provision;. and deeds,, 
deducing the title under the trust deed, are 
shortened; since there will not exist, except 
in particular cases, being those cases in which 
the . equitable title is to be deduced under 
the trust, any reason for inserting the trusts 
in the recitals. The investigation of the title 
is facilitated since the material provisions to 
be considered, are brought into a narrower 
compass. 

There are other cases, also, in which, by the 
rules of a court of equity, and from the nature 
of the trusts, the purchaser is exempted from 
all obligation to see to the payment of the 
purchase money. 

In the first place, when there is a trust for. 
the payment of debts generally, and also of 
legacies, the purchaser is discharged from, 
seeing to the payment of the debts, because, ^ 
from the want of specification of the debts, it, 
is impossible for him to know to whom the, 
money should be paid ; and as he is discharged 
from the obligation to see to the payment of 
debts, which are the primary charge, he is, as^ 
a consequence, discharged from all obligation 
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to see to the payment of the legacies^ which are 
a secondary charge (x) . 

But there are exceptions to this rule : 

1st, When the debts, though general in the 
first place, become specific by proceedings in 
equity ; or 2dly, by some other means, they are 
ascertained (y) ; or, Sdly, it is stated, that the 
debts are paid, so that the legacies become the 
only charge, &c. &c. 

When the trusts reqwre that the purchase- 
money should be paid to the trustees, and 
should be laid out, and invested by them^ in 
their names, &c. ; th is direction is in practice 
treated as equivalent to an express clause, 
dispensing with the necessity of seeing to the 
application of the purchase-money ; more parti- 
cularly when the trust is for infants and other 
persons incapable of joining in the con- 
veyance. 

But it is usual to see to the application of 
the money, even in cases of this nature, so far 
as to place the money in the joint names of the 
trustees, and in that fund, if any, in which the 
author of the trust has directed it to be applied, 
and to have a deed evidencing such mvestment, 
and containing a declaration of trust executed 
by the trustees. 

(xj Smith v. Guidon, i Bro. C. C. 186 ; Humble t. BiB^ 1 Eq« 
Ca« Abr. 35^, pi. 4 ; Jebb t. Abbot, and Benyon v. CoUins \ BntL 
n. (1) to Co. Litt. agob, j i!2 ; 6 Yes. jun. 654>ii. 

(y) Ihyd'f* BaUMfhi Vet. 173. 
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On the application of purchaaeHOOoney there 
are many nice distinctions. All the usefiil 
learning on the subject ^ill be fbuiid in Mr. 
Butle/s note on Coke's Littleton^ Most of 
the material cases are collected by Mr. Poweli 
in his last edition of his Treatise on Mortgages* 
Mr. Sugden, in his ^ork on Vendors and Pur* 
chasers, has arranged the cases into their proper 
classes, and given the points of distinction in a 
clear and perspicuous manner. 

As a mere equitable title is not considered to 
be strictly marketable, and as many disadvan-' 
tages arise, and a considerable risk is run, in 
consequence of the want of the legal title, care 
should be taken that there is a regular deduc- 
tion of the legal title, and all defects in the 
same should be supplied. 

So it is of great importance to have the legal 
title so circumstanced, that a purchaser may 
be able to rely on his possession, and to defend 
himself even from an ejectment from any 
claimant ; and, as far as circumstances will 
admit, there should be such evidence of the 
legal title, ks will afford the prospect of holding 
the property free from eviction, under a claim 
of right, or any other adverse proceeding. 

It is still more important that a person who 
purchases a reversionary interest should have 
such a title as would enable him to maintain 
an ejectment, or some other available form of 
action, to recover the possession, at the time 
when his right to the possession shall arrive. 
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Mortgagees, or persons who advance money 
on the security of lands, are in a particular and 
special manner interested in having the legal 
title ; s'mce, for want of the legal title, they 
are not only exposed to the risk of having 
their security defeated by dormant encum- 
brances, existing prior to their mortgages ; but 
a preference may be obtained as against, their 
securities, by a subsequent encumbrancer, who 
shall acquire the legal title for a valuable con* 
sideration, without the notice of their prior 
encumbrances ; since, for want of actual pos- 
session in the mortgagees, there will not be 
constructive notice from possession, of the exis* 
tence of the mortgages. 

This subject will be more fully considered 
in directing the attention of the reader to the. 
general view, of the state of the title, and, in 
particular, of the value and importance of 
attendant terms for years. 

All the trustees ought to join in completing 
the legal title, and in giving discharges for the 
purchase-money, if the purchase-money is to 
be received by them. And if a trustee once 
accept the trust he cannot afterwards decline 
it by his own act, and under his own authoritj^ 
unless there be a power or provision for that 
purpose (z) . 

But another trustee may be substituted in 
his place, under a power to change trustees 

(zj Crew V. Dicken, 4 Vai. juOi 97. 
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i£ there be any such power in the deed or 
will, or for want of such a power under the 
decree of a court of equity. But even courts of 
equity cannot transfer to one person authorities, 
such as a mere authority to sell, which were 
given to another person. 

In cases of that nature, an act of parliament 
will be necessary to communicate the powers 
to a new trustee. 

The trustees of a will who have never 
accepted the trust, may decline to act. 

The statute of 21 Hen. VIII. c. 4, has 
especially provided for this case as to trustees 
under wills. For this purpose they should 
execute a deed of disclaimer. The eftect of 
such disclaimer will be to vest the estate in the 
remaining trustees, if any; and if no acting 
trustee remain, the will, will, at law, be inopera- 
tive. Equity, however, will supply the trust; 
for equity never wants a trustee when the lands 
are charged with a trust which fastens on the 
land, except that the king, or the lord, by 
escheat, is not bound by a trust. 

The trustee who means to disclaim should 
cautiously refrain from making a conveyance to 
his co-trustees. A conveyance pre-supposes an 
acceptance of the trust ; for unless the grantor 
has accepted the estate given to him as trustee, 
he has no estate to convey (a) . 

(a) Cretve ▼. Dicken, 4 Ves. 97. 
VOL. II. Q 
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The case of Crewe v. Dickeuj however, when 
analyzed, seems to have adhered to form and 
technicality, to the sacrifice of substance and 
principle. 

These observations are intentionally confined 
to disclaimer by trustees under a will. In 
copyhold titles, it is frequently of great con- 
venience, that when several persons are named 
as joint-tenants, and a fine on admission would 
be increased on account of the number of 
tenants, all of them except one, should, when 
this may be done without prejudicing the 
execution of the trusts, release to that one, or 
disclaim in his favour, so as to make him 
sole tenant. 

It has generally been supposed that grantees 
under a deed may disclaim. On that point 
there seems to be a distinction, which deserves 
attention (b). 

In the first place, if a grant be made by one 
man to another, the estate will, in intendment 
of law, vest immediately in the grantee ; but by 
refusal or disagreement the grant will be void 
ab initio. This point was fully discussed, and 
received a determination in the case of Thomson 
V. Leach fbbj. 

It has also been supposed, that when a grant 
is to two or more persons as joint-tenants, the 
disagreement of some or one of them will vest 
the estate in the others. 

(h) Litt § 685. (hh) 2 Ventris, 193; 3 Mod. 396. 
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The books, however, and in particular that 
great master of the law, LiY/fef on, in his Tenures, 
treat the acceptance of the estate by one of 
several joint-tenants, as necessarily vesting the 
estate in all of them. Thus, the refusal in pais 
viz. by mere disagreement or declaration, with 
or without deed, by one of them, would not 
vest a sole seisin to the others. To give such 
sole and exclusive seisin, there must be an 
estoppel^ by disclaimer on record. 

Perhaps on the death of all of the joint- 
tenants except the one who disagreed, he would 
be at liberty by his disagreement or disclaimer, 
after he became the survivor, to prevent the 
estate from vesting in him solely ; but the pre- 
sent impression is, that he could not divest the 
estate by any other means than a disclaimer 
on record. 

It is almost needless to observe, that when 
a grant is to several persons as tenants in com- 
mon, each of them is a distinct tenant of his 
particular Bhare; and a disagreement or dis- 
claimer by that person, even in pais^ would have 
the same effect, as to his share, as if the grant 
had been to him as sole tenant. 

The learning on this subject may be col- 
lected from the cases oi Hawkins v. Kemp (c) ; 
Crewe v. Dicken (d); oxid Littleton's Tenuresj 
chap. Remitter (e) ; Shep. Touch, chap. Deeds, 

(c) Cro. Eliz. 80 ; 3 East 410. 

CdJ 4 Ves. juB. 97. (e) f 685. 

Q 2 
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in that part in which he treats of agreement, 
as essential to the validity of a deed ; also 
in Finer s Abridgment, title Disclaimer, &c. ; 
and Cruises Digest (f) . 

Whoever purchaser from a trustee with, 
notice of the trust, or without a valuable cofisi- 
deration, will be considered as a trustee, in the 
place of the person from whom he receives 
the conveyance, as far as the trustee was 
incompetent to part with the beneficial owner- 
ship (gj. 

Hence it particularly behoves a purchaser 
from a trustee, to tal^e care that the trustee has 
a right to confer on him a good equitable title 
of his own authority ; otherwise he shoidd re^ 
quire the ccmcurrence of the persons who are 
competent to give such title. 

To protect a purchaser who buys from a 
trustee, he must be a purchaser for a valuable 
consideration, and without notice. He must 
obtain his conveyance, and pay his money prior 
to . notice ; for if he have notice before the 
conveyance shall be executed, or after the 
conveyance shall be executed, and before he 
shall have paid all his purchase^money, (and 
mere security is not payment,) he will not be 
able to sustain or take advantage of the plea, 
that he is a purchaser for a valuable con- 
sideration, and without notice (h) . 

(f) Title Devise. (gJ, Baaetf v. Smithy i Vcan. 15o. 
(h) M^fori% PkadingSy p. 216. 



\* 
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It is a general role, that a title merely 
equitable, is not considered as hiarketable ; 
hence the importance of taking care to have a 
control over the legal estate. A person who 
buys iLn estate merely equitable, always runs 
the risk of mortgages and other encumbrances 
created by the cestui que trust, and also of 
escheat, &c. ; and he obtains a title not eligible 
to a future purchaser or mortgagee. 

On the other hand, a purchaser who buys 
vith a view to beneficial enjoyment, will bo 
defeated of his purpose, if the person from 
whom he purchases, has merely a legal estate, 
without any right to confer a title to the bene- 
ficial ownership; and hence, the necessity of 
requiring the concurrence of the cestui que 
trust, in those cases in which the trustee is a 
taiere trustee, without any power under which 
he can complete the equitable title« 

This observation leads to the consideration 
already suggested, that there are two sorts of 
trustees ; first, such as are mere trustees ; and 
secondly, such as can confer a title in equity^ 
as well as at law. 

Under a conveyance to and to the use of A 
and his heirs, in trust for B and his heirs ; A has 
the legal estate, and B the equitable ownership. 
A may transfer the legal estate in any manner 
he pleases, subject to the legal title of the 
trustee, till a conveyance shall have bfeen 
obtained from him. 

In this case -4 is a mere trustee; and he 

q3 
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alone cannot, at least in favour of a pefson 
who has notice of the trust, confer any right to 
the equitable estate. 

The second sort of trustees are those who 
are intrusted with the legal estate, or a power 
over it ; and, either generally, or with some re- 
strictions, a trust or power to sell, to mortgage, 
or do some other act, is confided to them. 

Trustees of this sort, pursuing the directions 
if there be any, as consent, and the like, may 
confer a right to the beneficial ownership, as 
far as that right is at their disposal, by the 
nature of the trust reposed in them. 

In general the trusts are expressed in the 
deed or will under which the legal title of the 
trustee arises. In these circumstances, no person 
who purchases from him, can protect himself 
by alleging that he is a purchaser for a valuable 
consideration without notice. 

The declaration of trust in the deed by which 
the trustee derives his title, is implied notice 
of the trust ; since the trustee cannot give 
evidence of his right to the legal estate without 
disclosing the trust to which that estate is 
subject. And if one deed be, by any means, 
connected with another; as a lease made in 
consideration of the surrender of a former lease; 
this lease will be implied notice of the title or 
tenant-right under that lease (ij . 

But when the legal estate is. conveyed by 

(iJ Coppin V. Femyhoughj a Bro. C. C. 291. 
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one deed, and the trust is declared by a distinct 
deed ; or if by any other means, the evidence 
of the legal title be altogether independent of 
the trust, then a person who purchases of a 
trustee, without actual or constructive notice 
of the trust, will be entitled to hold discharged 
from the trust. 

A sale to a purchaser for a valuable consider- 
ation without notice, will discharge the lands 
from the trust; so that the lands will not be 
liable to the trust in the hands of a subsequent 
purchaser ; although such subsequent purchaser 
may have notice of the trust, since, were the 
rule different, the innocent owner could not 
have the full benefit of his property. 

But a re-purchase by the trustee himself 
would revive the trust (k) as against him and 
his heirs ; though the lands were discharged 
while they belonged to the former purchaser. 

Among various other purposes for which 
trustees are constituted, they are sometimes ap- 
pointed for supporting contingent remainders; 
and if they concur in destroying the contingent 
remainders, instead of performing the duty of 
preserving them, they will be guilty of a breach 
of trust ; and whoever purchases with notice of 
the uses, which these trustees were bound to 
protect, will become a trustee for the objects 
of these uses. 

There are some, though a very few, cases 

(k) Bwey V. Smithy \ Vem. 60. 
Q 4 
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however (I) , in which trustees will be decreed 
to join in a new settlement, though they will, 
by that means, destroy some of the uses they 
were appointed to preserve; and there are 
some cases in which it is the better opinion, 
that they may, in their discretion, assist the 
first tenant in tail in suffering a common 
recovery, and barring the remote estates, even 
without the direction of a court of equity. 

In the late case of Moody v. Walter (m) , all 
the authorities were reviewed by the present 
chancellor (Lord Eldon)^ but no practical conr 
elusion can be drawn from the judgment. 

The particular case was decided on the 
ground, that there were special circumstances 
which sustained the title ; although the recovery 
could not have been suffered without the con- 
currence of the trustee for supporting contingent 
remainders. 

But in a subsequent case his lordship has, it 
is apprehended, gone the whole length, as a 
general proposition, that it is no breach of duty 
in a trustee for supporting contingent remain- 
ders, to join with tenant in tail in suffering a 
common recovery. 

Whenever the freehold is by a settlement 
placed in trustees, it will be proper to give 
them, by a special provision, an authority or 
discretion to join in assisting the tenant in tail 
in suffering a common recovery. 

(I) Sec I ^mxm^ p. 331. (m) i9 Ves. 283. 
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At one period, it was understood that a 
trustee could not purchase the estate of which 
he was a trustee. The rule is to be understood 
with the qualification, that it is at the option 
of the cestui que trust, either to insist on the 
sale, or to have the lands re-sold (n)^ or to 
have the benefit of any sale which has been made 
by the trustee. On this subject, the 14th chap^ 
of Mr. Sugden*s Law of Vendor and Purchaser 
will afford the requisite information. 

Of the Cestui que Trust. 

• 

The ce^ui que trust is the equitable or 
beneficial owner. That ownership may be 
settled and modified, and estates-tail therein 
may be barred, in the same manner, and under 
the same circumstances, as if the owner of the 
equitable estate were the owner of the legal 
estate. This important difference is^ however, 
to be kept in view ; the owner of an equitable 
estate may convey by an instrument which 
would not be effectual at law for a legal estate. 

For instance, there is no case in which a 
feoffment, or lease and re-lease, is necessary to 
convey his estate ; and a bargain and sale will 
be good, though it be not enrolled ; and before 
the statute of 4 and 5 Anne, a grant of an 
equitable estate would have been good without 
attornment. For all these ceremonies of livery, 
attornment, &c. &c. are peculiar to legal estates, 

(nj 8 Ves. jun. 337. 
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and are founded on rules of tenure, in no degree 
refer rible to equitable estates. 

And if a trustee convey under the direction 
of the cestui que trust, although there be not 
any words of grant, on the part of the cestui que 
trust, yet the equitable, as well as the legal, 
ownership will pass. Such was the opinion of 
gentlemen of distinguished eminence ; and the 
equitable owner may convey his ownership 
without the concurrence of his trustee. 

In regard to recoveries by equitable owners, 
all that is material will be found in the chap, 
on Common Recoveries, in the 1st Vol. of the 
Practice of Conveyancing. 

Lord -4foanfey observed, "equitable estates are 
to be held perfectly distinct and separate from 
the legal estate. They are to be enjoyed in the 
same condition ; entitled to all the same benefits 
of ownership; disposable, devisable, and bar- 
rable, exactly as if they were estates executed 
in the party ; and the persons having them may, 
without the intervention of the trustees, or the 
possibility of their preventing them from exer- 
cising their ownership, act as if no trustees 
existed, and this court will give validity to their 
acts. And when I am told that legal and 
equitable estates cannot subsist in the same 
person, it must be understood always with this 
restriction, that it is the same estate in equity 
and at law (o)/' 

(o) Philips V. Brifdges, 3 Ves. 127. 
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There is one qualification to this rule. A 
married woman having a separate estate is con- 
si4ered as a feme sole^ so far, as by the nature 
of the trust, she is constituted B,feme sole(p). 

And another rule may be added ; whenever 
the equitable estate and the legal estate, for 
the like corresponding interests, vest in the same 
person, the equitable interest will merge in the 
legal estate; and the heir to the purchaser 
of the legal estate, and not the heir to the 
purchaser of the equitable estate, will be 
entitled (q). 

For as between heirs or representatives, there 
is not any equity. Each class must take the 
property as it is found, unless there be a con- 
tract to the contrary; for under contracts real 
estate may be considered as personalty; and 
personalty may be treated as realty, as between 
representatives. 

With this exception^ anothei* general rule is, a 
man cannot be a trustee for himself, nor in gene- 
ral for his representatives. 

In investigating titles to the legal, as distin- 
guished from the equitable, ownership, convey- 
ances are to be divided into two classes, 

Ist^ Conveyances which operate by passing 
a common law seisin, to supply the use; and 

2dly, Conveyances which owe their effect 
entirely to the statute of uses, and under which 

» 

{p) Bumahy v. Griffin, 3 Vcs. jun. 266. 
(q) Goodright v. JVdb, Dougl. 771, ad edition; Selby r. 
Alston, 3 Ves. jun. 339- 
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the use arises, from the seisin of the owner 
himself. 

Of the former description are, 

Feoffinents ; 

Fines ; 

Recoveries ; 

Gifts ; 

Grants; 

Releases, and confirmations in enlargement 
of a previous estate ; and consequently, the 
ordinary conveyances by lease and re-lease ; 

Also wills. 

Of the latter description are, 

1st, Bargains and sales of use under the 
statute of uses, and of enrolment. 

2dly, Covenants to stand seised to uses. 

When a conveyance is to a man and his 
heirs, the legal seisin passes to him ; and if 
the use be declared in his favour, or if from 
the nature of the transaction, as by payment 
of a consideration, or for any other cause (r)^ 
the estate is to remain in him, he will continue 
seised by the rules of the common law. So if 
the use be declared in favour of him and his 
heirs, the seisin will remain in him by the rules 
of the common law; and this use, declared in 
his favour, will exclude the right of the grantor 
to have the lands by resulting use ; or to pass 
the legal estate through the medium of the 
statute to any other person, by declaring any 
further use of the seisin of ^ . 

frj Akham v. An^lese^, Gilb. £q. Cae. i6. 
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But the use may be declared partly in &vour 
of Ay and partly in favour of some other person; 
as to the use of A for his life, reminder to the 
use of B in fee^ or to the use of B for life, 
remainder to the use of A in fee ; or the use 
may be varied in any other manner ; or the 
use may be declared in part, so as to leave the 
fee as a reversion in the grantee, under the 
rules of the common law. And powers may be 
introduced into such conveyances ; or the use 
may be declared wholly in favour of strangers ; 
so that A may be merely a feoffee, or re-leasee, 
or devisee to uses. In all these instances the 
use will be executed by the statute. 

In short, whenever a common-law seisin is 
conveyed to one person, either for life, in 
tail (sjy or in fee, to the use, or, which is the 
same in effect, in trust for another person, 
the use will be executed by the statute, unless 
it be open to the objection of being an use on 
an use ; or, in other words, and more correctly, 
unless it be repugnant to some use previously 
declared. 

Sometimes, for want of an express declaration, 
the use will result to the former owner. 

That a use may result, there must be 
a vacancy of ownership under the declaration 
of uses, commensurate with the period, or 
corresponding with the estate which is to result; 
for instance, if a coiyreyance be made by A 



^, 



(s) J%urman v. Cooper^ Cro. Jac. 476. 
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to B in fee, to the use of the heirs of the body 
of A J the use may result to A for his life, 
unless the freehold be limited to some other ' 
person for his life ; or unless there be an express 
estate for years, which excludes the presump- 
tion, since an express estate will never be 
defeated by implication. 

So if several uses, by way of particular estate, 
be declared of the seisin, but no use is declared 
of the ultimate fee, the fee will result to the 
former owner, unless there be an apparent in- 
tention to keep the fee in the grantee; and 
whatever use results to the grantor will be 
executed by the statute. 

So if a feoffment be made, fine levied, or 
recovery suffered, and no use declared of the 
assurance, and there is not any circumstance ; * 
as a consideration, a special trust, or the like^ 
to keep the estate in the demandant in the 
recovery, the con usee in the fine, or the feoffee, 
&c. the use will result to the former owner, 
according to his former ownership. 

And if several persons join in such recov^ry^ 
&c. the use will result to them, according to 
their respective shares, estates, and interests. 
For instance, if joint-tenants are the con- 
veying parties, the use will result to them as 
joint-tenants. If tenants in common are the 
grantors, the use will result to them as tenants 
in common, and for the like shares as they 
formerly had ; and each will, in point of title, 
have his identical share ; and if A^ tenant for 
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life, and jB, the remainder-man in fee, convey, 
the use will result to A for life, remainder to 
B in fee. 

But if tenant in tail be the conveying party, 
then the use resulting to him, will be an use 
of the fee ; either absolute or determinable, 
according to circumstances, and not an estate- 
tail ft). 

He will have a fee commensurate to that 
estate, which passes by his conveyance to 
the demandant in the recovery, conusee in the 
fine, feoffee, &c. However, when no express 
use is declared, the conusee in a fine, a feoffee, 
&c. may show that he is entitled to retain the 
estate for his own benefit. 

In the technical language of the books, he may 
rebut the implication of an use, and aver that 
the recovery was suffered, the fine was levied, or 
the feoffment made to his own use (uj. 

This is a reason for uniformly declaring the 
uses of fines, &c. to prevent any doubt re- 
specting the state of the title to the legal estate 
under the uses. 

There are also many cases in which the legal 
estate may remain in the demandant in a re- 
covery, a conusee in a fine, a feoffee, the trustee 
or, devisee of a will, &c. &c. Thus, if a tenant 

(tj Moxon V. Moxanf and Hodges v. Fonder^ in the Exche- 
quer, 1777, 1 ToL of Practice of Conveyancing, 195. 

(u) AttKam y. Angleseoy Gilb. Equity Cases, 16; Roe v. 
Pophantf Doug. 24, and Tkurstoui v. Peak, 1 Str. 14. 
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in tail levy a fine to B, without declaring any 
use of the fine, and, at the distance of several 
years, a common recovery be suffered, in which 
B shall be named tenant to the writ of entry, 
this circumstance will lead to the conclusion 
that the fine was levied to B for the purpose 
that he should be tenant to the writ of entry ; 
and, as a consequence, since he could not be 
tenant without retaining the seisin, the seisin 
will remain in him (x). 

So if a consideration be paid by the conusee 
of a fine, a feoffee or re-leasee, &c. ; and no 
use be declared in favour of any other person, 
the use will remain in him, notwithstanding no 
use shall be expressly declared in his favour. 
But the use will not remain with him in oppo- 
sition to an express use, declared in favour of 
some other person, if such use be declared in 
the deed of feoffment, grant. Sec. to him, or 
be declared with his concurrence. And even 
a nominal consideration will not keep the use 
in the re-leasee, when an use is declared for 
life in favour of some other person, and no in- 
tention to give any beneficial interest to the 
grantee, is apparent (t/J. 

So if a conveyance be made to -4, to the 
intent that he shall be tenant to the writ of 
entry, this declared intent will prevent the re- 
sulting of the use, and keep the seisin in him. 

(a J AUham v. Anglma, Equity Cases^ 6. 
(y) Shortridger^ Lamplughj a Salk. 678. 
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So if a conveyance or a devise be made 
to A and his heirs, upon trust, to sell, to convey, 
to pay the rents, &c. ; these and the like decla- 
rations of intent render it necessary that the 
legal estate should remain in the trustees ; and, 
as a consequence^ rebut the presuniption of a 
resulting use ; and in many cases they have the 
effect of showing, that even uses expressly 
declared are not to confer any other title than 
to the equitable ownership. 

So if a conveyance or devise be to trustees 
upon trust, for the separate use of a married 
woman, the legal estate will remain in the 
trustees, for the purpose of enabling them to 
protect the interest of this woilian (z). 

In some cases, as in Jones v. Lord Say 
and Sele (ajy (which, however, is a case sui 
generisj and an anomaly,) the estate may 
remain in the trustees only for a particular 
period, as for life, and a subsequent use may 
be executed by the statute. This case depends 
on the peculiar language of the will, and the 
circumstance that the gift to the heirs of the 
body, was introduced by a break in the sentence, 
and by an independent clause, containing evi- 
dence of an intention, that after the death, &c. 
the trustees should stand seised to uses. 

In a recent case (b)y the court of king^s 

{x} S3n$9ter v. WUsony s Term Rep. 444. 
(a) 8 Vin. Ab. 26a, 10 Mod. 43. 
(h) Doe V. Simfum^ 5 East 163. 

VOL* II. II 
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bench favoured the construction, under which 
the trustees took a particular estate^ with a 
chattel interest superadded, as the means of 
giving effect to the presumed intention of the 
testator, without keeping the legal fee from the 
other objects of his will. This is the first deci- 
sion, in which such a latitude of arrangement 
has been exercised. 

Generally speaking, a limitation to the trus- 
tees, and their heirs, will give the fee to them. 
Thus, a devise to^ for life, with remainder to 
trustees, and their heirs, without saying for the 
life of ^, and after his death to his first and other 
sons in tail, will place the legal fee in the trus- 
tees ; and the subsequent limitations will confer 
mere equitable estates ; but if, from the context 
of the will or deed, there would be any repug- 
nancy in considering the legal fee to be in the 
trustees, then, on the context of the instrument^ 
the estate of the trustees would be conf^ed to 
the period of the life of that person from whose 
death the limitation over is to have effect. 
Thus, if, in the instance last adduced, there had 
been subsequent limitations to C for life, with 
remainder to the same trustees, and their heirs, 
without saying for the life of C; or to the same 
trustees for years, with remainder over after the 
death of C ; or, if among the subsequent limi- 
tations a term for years had been given to the 
trustees, this circumstance would have afforded 
an implication that the trustees should take 
merely an estate for life under the first clause. 
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This construction arises from the consideratiion 
that the ulterior limitation to the trustees would ^ 
in a legal point of view» be nugatory, unless 
from the context, and with a determination to 
give effect to every part of the deed, the court 
should confine the first limitations in favour of 
the trustees, to the period of a life. The material 
cases on this point are Shapland v. Smith (c) ; 
V enables v. Mortis (d) ; Compere v. Hicks (e) ; 
and Curtis v. Frice (f) . 

It is also to be observed, that no estate arising 
from a declaration of use, can be more extensive 
than the estate, or seisin, from which this use 
was supplied (g). For this reason, if -4, being 
tenant for his life, convey to B and his heirs by 
lease and release to the use of C and his heirs, 
C would take a seisin merely for the life of ^4 ; 
aiid the estate of C would be commensurate 
with that period. But in some cases the de- 
claration of use may be construed to be part of 
the limitation, and convey a larger estate than 
would otherwise have passed. In this point of 
view, it must be considered as part of the 
limitation of the legal estate, and conferring a 
right by the rules of the common law, inde- 
pendent of the statute of uses ; and not as an 
.use divided from the legial estate. 

i 

(e) 1 Brown, Ch. Cas. p. 74. (d) 7 Term Rep. 342. 

(e) 7 Term Rep. 433. (f) 12 Ves. jun. 89. 

' (e) Jenkins v. Young, Cro. Car..; and Essay of Estate^, intro- 
ductoiy chap. 

Jl 2 
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For example : A^ seised in fte^ conveys to J^ 
to hold to B, to the use of B and his heirs, for 
die lives of 2I, B and C* This declaration of 
use will be considered as part of the limitation 
of the legal estate^ and will convey the lands 
during the several lives of Ay B and C ; while, 
if the conveyance had stopped at the habendum 
to Bj B would have been merely tenant for his 
own life. 

This rule of exposition is applicable only 
when the grant and declaration of use are in 
favour of the same person. For when the grant 
is to one person, and the use is in favour of 
another person, the use must necessarily arise 
from the seisin, and cannot confer a larger 
interest than the seisin or estate out of which 
the use is to be supplied. 

But a conveyance to A^ and his heirs, in trust 
for B and his heirs, totidem verbis^ or to that 
effect, or in trust for A for life, or to permit 
him to receive the rents and profits, gives an 
use which will be executed by the statute* For 
these trusts are in effect uses, and the statute 
of uses takes notice of trusts as well as uses, and 
embraces, and converts into estate^ all trusts 
which are, in substance and effect, uses. 

But there are some trusts which are not uses ; 
of this description are trusts to sell for the 
benefit of B ; or of creditors; or to receive tibc 
rents, and pay them to B, and the like. For in 
these instances the use is in the trustees^ subject 
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9nly to a trust directing the application of the 
fents. 

In drawing the conclusion^ that an use ia 
executed by the statute, several circumstances 
are to be regarded : 

Isty That the legal seisin is transferred to the 
feofiee, or other grantee : 

2dly, That he is capable of being seised to 
an use : 

Sdly, That there is an estate of freehold or 
mheritanqe, to supply a seisin to uses : 

4thly, That there is a subject of which an 
use may be declared : 

Sthly, That there is a person to take, and 
capable of taking, the use : 

6thly, That an use is declared, and that it 
is warranted by the rules of law. 

On all these points, ChudleigKs case, SheU 
U\f% case; Mr. Butler's note in Coke's Littleton, 
on Uses and Trusts, and his Practical Notes; 
Cruise on Uses ; Bacon on Uses ; Saunders on 
Uses ; Shep. Touch, chap. Uses, and Comyn^ 
Digest, title ■ Uses,' together with the observa- 
tions in the introductory chap, of the Essay on 
Estates J should be consulted. 

No subject more materially concerns the 
conveyancer, or the state of titles, than the 
doctrine of uses ; and a large portion of time 
should be devoted to attain the knowledge of 
this part of the law. The subject should 
be rendered perfectly familiar ; for without a 
thorough knowledge of the law on this subject 

& 3 
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no one can peruse an abstract of title with 
satisfaction, or advise on it, with credit to 
himself, or justice to his client. 

Under a former division (h)9 various in- 
stances in which an act may be done undei< 
the doctrine of uses, or through the medium of 
a conveyance to uses, which could not be ac- 
compHshed by the rules of the copimon law, 
have been stated. 

In investigating titles to the equitable, as 
well as the legal, ownelpship, it often becomes 
a subject for minute and anxious consideration, 
to decide whether a person has the legal or only 
an equitable estate, under the language of a 
particular deed or other instrument ; and this 
question most commonly arises on wills. 

A few observations on this point may be 
useful : 

1st, No one, except by committing a dis- 
seisin, ckn transfer the legal estate, unless it be 
vested in him, or unless he have a power or 
authority over the estate ; and he cannot have 
such power unless it be under a conveyance or 
devise to uses ; nor such authority, unless it be 
given to him by will or act of parliament. 

Authorities were known to the common law; 
but powers, as distinguished from authorities, 
owe their introduction to the doctrine of uses. 
In short, these powers are a modification of the 
use. 

(hj ^ Vol. p. 101, ct seq. 
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Some powers are coupled with an interest; 
some are mere naked authorities. But even 
when they are naked authorities, they are more 
properly denominated powers than authorities. 

To begin with authorities^ 

On Titles under Authorities.- 

An authority to ^ to sell, given by will, will 
enable A to confer a title to the legal estate, 
and as the exercise of this authority passes 
a common-law seisin, an use may be declared 
of such seisin. Such use will be executed 
by the statute for transferring uses into pos- 
session (i). 

Thus, if ^, having an authority to sell or 
mortgage, bargain and sell to B and his heirs^ 
to the use of C and his heirs, B will have the 
legal seisin by the rules of the common law, 
and this seisin will be drawn out of him by the 
operation of the statute of uses, and vested in 
C and his heirs. For this use, in favour of C 
is not open to the objection of being an use on 
an use, or an use in the second degree. It is 
an use declared of a common-law seisin. 

The like observation is applicable to bargains 
and sales by commissioners of bankrupt, and 
under the land-tax acts, and other acts confer- 
ring authorities, &c. &c. 3ut if such a bargaia 
and sale be made to and to the use of B and 

(i) 2j H. 8. c. 10. 
K 4 



248 oir titles: 

his heirs, by one entire clause, or to B and his 
heirs, to the use of B and his heirs, by several 
clauses ; with a further limitation to the use of 
C and his heirs ; then the use declared in favour 
of C will be a mere trust or equitable estate^ 
since the use declared in favour of B, renders 
any further declaration of use repugnant. An 
alternate or shifting use is not exposed to. this 
objection. 

Of Pfwers. 

Br the exercise of a power an use parses, and 
this use will be executed by the statute ; and 
therefore if ^, having a power to appoint to 
uses, appoints to JB and his heirs, to the use of 
C and his heirs, B is the cestui que use ; and this 
use will be executed into estate by the statute, 
and, as a consequence, the use declared in favour 
of C will confer a title merely equitable. 

But appointments admit of shifting uses, and 
such shifting uses may becomes estates under 
the statute. Thus an appointment may be by 
u4, to the Use of B, and his heirs ; and if B 
shall die under the age of twenty-one yeara, 
then to C and his heirs. 

Iti the former case, the secondary use is 
merely equitable^ not executed by the statute; 
because it is to arise from the seisin of B, and 
B is merely a cestui que use, so that the use to 
C is an use on an use. 

But, in the latter case, the use in favour of C 
is limited by way of substitution for the use 
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to By and is to arise from the seisin of the person 
to whom the original conveyance was made, 
and under which the power esdsts ; consequently 
it, is free from the objection of being an use on 
an use, or an use in the second degree, to arise 
on, the estate of the former cestyi que use. 

*^his com^prehensive head of the law should 
be pursued in Mr. Sugden's Treatise on Powers. 

Of Persons having Authority. 

As authorities are mere powers, without 
miy* interest, they are construed strictly, while 
powers conferring an interest receive a hberal 
construction. 

Powers are admissible only in wills and 
assurances which owe their effect to the statute 
of uses. Trusts by way of power are common 
to such assurances, and to conveyances in trust, 
and to acts of parliament. As authorities moat 
be observed strictly ; they must be executed 
according to the language, or at least the true 
construction, of the terms of the authority. 
Naked authorities cannot, without a special 
power for the purpose, be released or extin^ 
guished by the person to whom they are given. 
They may, however, be released by the person 
in whose favour they are to be exercised ; for 
example : if A have an authority to make an 
appointment in favour of jB, a release may be 
made by jB of the right to take under the power. 
The release should be to the owner of the lasd^ 



250 OK TITLES : 

and not to A. When an authority is given to 
two or more, jointly, all must concur in the 
exercise of the authority, except the case fell 
within the provisions of the stat. of Hen. VIII, 
or the power is expressly delegated to the 
survivors and survivor, &c. 

By the statute of 21 Hen. VIII. c. 4, after 
reciting, that " divers sundry persons, before 
this time, having other persons seised to their 
use of and in lands and other hereditaments to 
and for the declaration of their wills, have 
by their last wills and testaments willed and 
declared such their said lands, tenements, or 
other hereditaments to be sold by their execu- 
torsy as well to and for the payment of their 
debts, performance of their legacies, necessary 
and convenient finding of their wives, virtuous 
bringing up and advancement of their children 
to marriage, as also for other charitable deeds, 
to be done and executed by their executors, 
for the health of their souls ; and notwithstand- 
ing such trust and confidence so by them put 
in their said executors, it hath oftentimes been 
seen, where such last wills and testaments of 
such lands, tenements, and other hereditaments 
have been declared, and in the same divers 
executors named and made, that after the 
decease of such testators, some of the executors, 
willing to accomplish the trust and confidence 
that they were put in by the said testator, have 
accepted and taken upon them the charge of 
the said testament, and have been ready to 
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ftilfil and perform all things contained in the 
same, and the residue of the same executors, 
uncharitably, contrary to the trust that they 
were put in, have refused to intermeddle in 
anywise with the execution of the said will and 
testament, or with the sale of such lands so 
willed to be sold by the testator. And for- 
asmuch as a bargain and sale of such lands, 
.tenements, or other hereditaments so willed by 
any person to be sold, by his executors, after his 
decease, after the opinion of divers persons, can 
in no wise be good or effectual in the law, unless 
the same bargain and sale be made by the whole 
number of the executors named to and for the 
same, by reason whereof, as well the debts of 
such testators have rested unpaid, and unsatis- 
fied, to the great danger and peril of the souls 
of such testators, and to the great hindrance, 
and many times, to the utter undoing of their 
creditors, as also the legacies and bequests made 
by the testator to his wife, children, and for 
other, charitable de^s to be done for the wealth 
of. the soul of the same testator that made the 
same testament, have been also unperformed, 
as well to the extreme misery of the wife and 
children of the said testator, and. also to the 
let of performance of other charitable deeds for 
the wealth of the soul of the said testator, to 
the displeasure of Almighty God,: For remedy 
thereof, it is enacted, that where part of the 
executors named in any such testament of any 
sucb person so making or declaring any such 
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vill, of any lands, tenements/ ar other haredita* 
menta to be scXA by his executors, after the 
death of any such testator, do refuse to take upcm 
him or them the administration and charge of 
the same testament and last will, wherein thej 
be so named to be executors^ and the residue 
of the same executors do accept and take upon 
them the care and charge of the same testa- 
ment and last will, then all bargains and sales 
of such lands, tenements, or other hereditaments 
so willed to be sold by the executors of any 
such testator, bb well heretofore made as here* 
after to be made by him or them only of the 
said executors that so doth accept or that here- 
tofore hath accepted and taken upon him or 
them any such care or charge of administration 
of any such will or testament, shall be as good 
and as effectual in the law as if all ikie residue 
of the same executors named in the said testa-* 
ment, so refusing the administration of the same 
testament, heid joined with him or them in the 
making of the bargain and sale of sudi laiuis, 
tenements or hereditaments so willed to be sold 
by the executors of any such testator, which 
heretofore hath made or declared, or that here^ 
after shall make or declare any such will of any 
such lands, tenements or hereditaments, after 
his decease to be sold by his executors/^ 

With a proviso, that this act should ^ not 
extend to give power: or authority to an exe- 
cutor or executors, at any time thereafter, to 
bargain, or put to sale any lands, tenements or 
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haeditaments by virtue and authority of any 
will or twtament theretofore made, otherwise 
than they might do by the course of the 
common law afore the making of this act/' 

And this statute has been construed to ex- 
tend as well to lands which are actually devised 
to two or more executors^ as to lands over which 
there is merely an authority /i!c^ . Some gentle- 
men confine this act to executors, being trustees 
of the will ; while other gentlemen consider all 
trustees of a will for tibe sale of real estate as 
escecutoTs within tl» scope of this act. 

But it is right to have a disclaimer from the 
trustee who refuses to act, as affording direct 
and certain evidence of his refusal. A deed of 
disclainter s preferable to a re-lease or con- 
veyance ; for a conveyance, and perhaps even 
a re-lease, unless very specially penned, is 
evidence of a previous acceptance of the 
trust (I). 

When an authority is giv^n in terms to 
several, and the survivors sxrI survivor, and to 
the heirs, or to the executors, &c« of the sur- 
vivor, it may be exercised by any of the persons 
when they answer the descriptive terms of the 
power. 

But if an authority be givfen to three persons 
nominatim^ as to ^^ J3, and C H^ &c. ; it 
must be exercised by all of them, except in the 

(h) 1 Icuit. 113a; Bonijknt y,Gr€«^fiMf Cro. £Uj|. So. 
CO Cr$w9 V. DickcHj 4 Vw, 97. 
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case of a will, and the refusal of oae or more of 
the trustees to act. So that after the death of 
one of those persons, the authority will be at 
an end. But under trusts annexed to an estate 
the surviving trustee may sell. 

So when an authority is given to executors, 
€0 nomine^ it seems the better opinion, that 
the executors for the time being, and even the 
executors of the surviving executor, may exer- 

. cise this authority (m) , and unless the con- 
trary be declared, these authorities are merely 
personal; and in consequence of the rule dele^ 
gains non potest delegare^ these authorities 

« cannot be exercised by means of a deed exe- 
cuted by attorney (n). 

Such authorities occur for the most part in 

. wills, by which power is given to executors to 
sell, or to mortgage ; and, in particular, to sell 
copyhold lands for the pdrpose of giving a 
title tp the bargainee, immediately under the 

. testator himself, without any necessity for the 
admission of his executors. 

Authorities also arise from acts of parliament, 

• as under the bankrupt laws, and for the redemp- 
tion of the land-tax, and under conveyances to 
uses, as powers to appoint in favour of children, 
powers to trustees to sell and exchange, to make 
partition,, and the like powers. 

For though these authorities are generally 

(m) Coke Litt. 113a; and note ( 2 )• 

(n) Combe'% Ca. 9 Rep. ; Hatokins v. Kemp, 3 East 410. 
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called powers, and they are powers in their 
mode, yet they are more properly considei'ed 
as authorities. 

The person to whom they are delegated is 
merely a trustee, and hence naked authorities ; 
as authorities to appoint in favour of children 
are construed strictly. 

Naked authorities should be exercised purely 
and gratuitously for the benefit of the object of 
the power, and not for the benefit of the person 
by whom the power is to be exercised. 

Any fraud in the exercise of the power will 
vitiate the appointment, at least in equity ; and 
in many cases the appointment may be void^ 
even at law fojj for. fraud in the exercise of 
the power. 

Also, if the power be to appoint in favour 
of children, or all the children, an appointment 
so made as to exclude some or one of the 
children will be void. 

But such a power authorizes appointments 
at different times, and an appointment may be 
good if it appoint part of the subject, and 
leave a share not merely illusory unappointed. 
Such appointments as are originally good will 
not be affected by any subsequent contraven- 
tion of the power. That appointment alone 
which is inconsistent with, ;and first contravenes 
the power, will be void (pj . 

Co J Doemd Martin, 4Tenn Rep. 39. 
(fj DorrM v. RoutUdge^ 3 Ve». juD. 3 J7. 
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Powerst however, may be 90 expresged as to 
give 1 light of selection ; and under such powers 
an appointment, made btmd Jide^ may be to 
some or one of the children, or other obje(:tS9 
in exclusion of the other or others of them. 

Of this description are those powers which 
enable the party to appoint to any one or more 
of the children, &c. &c. or are in fiaivour of such 
children, &c. as the donee of the power shaU 
appoint. 

Authorities in wills difier from authorities 
in conveyances to uses, in one materiid cir- 
cumstance. 

Under authorities of the former descriptioii^ 
a common-law seisin, and under authorities of 
the latter description, an use to be executed by 
the statute, will be given. 

Hence the distinction, that in the former 
case uses may be declared of the seisin of the 
appointee or bargainee, and be executed by 
the statute of uses, and in the latter case an 
use declared of the estate of the appointee, will 
be an use on an use, and, for that reason, a 
mere trust or equitable interest, not executed 
by the statute. 
: In considering the actual state of titles, this 
distinction should be constantly kept in mind : 
and as often as in the exercise of a power to 
appoint to uses, an appointment is made to 
A and his heirs, to the use of B and his heirs, 
the legal estate must be considered as vested in 



UNDER PERSONS HAfilfrfe AtjTHORITY- 257 

J, subject to a t^iist Ot ecjuitable interest in 
fevour of jB. 

These observatimis, ho\vever, suppose the 
Ifcgal estate to have been conveyed, to supply 
a Seisin (o the liseS, atnd that the povi^er is a 
pow6r, by wdy of use, 6ver the legd Estate. 

For if the person by whom the. settlement 
v^as mhde has only an eqtritabfe interest, all 
the uses arid trusts declared by that settlement, 
whatevei* tnay be its langtiage, Will be merely 
tfee modiflcatioi^s of the equitable oi^nfefship ; 
atid then equity regards the substance, and 
not the form, of the conveyance ; arid the estate 
will, lA equity, be m the person for ^frhom the 
benefitiial ownership is intended; and the person 
in whose favour th« use, m the second degree, is 
declared, will be considered as th6 beneficial 
owner. 

Persons who Iiave mei*ely authorities do 
not, in strictness, caiivet/. They siefl or fCpp6int. 
The title is derived immediately ffom the 
authority, and from the person by ^Vhom that 
authority was delegated ; so that under an 
authority to sell in a will, the vendee derives 
his title merely by tlfe rbles of the coriimon 
law, amd consequently, an use may be declared 
of his seisin. 

And till the authority is esrercised, the seisin 
remains undisturbed. Thus, in the case of an 
afftliority to sell, given by a will, the s^eisin 
remains in the person, if any, to whom the samQ 
is devised ; and if no devise is made of the seisin, 

VOL. II, s 



S58 ON TITL£S: 

then in the heir at law, till the authority be 
exercised (q). ' * 

So under authorities given by the statute 
law, the seisin remains, of necessity, and to 
avoid abeyance, in the bankrupt or other former 
owner, till the authority shall be exercised. 
But when the authority is exercised, it will 
overreach and defeat all estates, charges, and 
encumbrances, affecting the seisin, and being 
subsequent to the creation of the authority. 

Thus, if A have an authority to appoint 
among his children, the right of taking under . 
the exercise of this authority is an interest in 
the children, and may be re-leased by them. 
The re-lease should be to the person whose 
ownership will be affected by the exercise of 
the authority ; and not to ^, as the donee of. 
the power. 

This conclusion flows from the principle 
unum quodque dissolvi potest j ^c. 

As no interest resides in the person to whom 
the authority is given, neither the doctrine of 
nonclaim, nor of estoppel will preclude the 
exercise of the authority. 

A feoffment, or a fine, with a deed of uses, 
or any other instrument purporting to be a 
deed of sale, may amount to a sale in exercise 
of the authority ; but a feoffment, or fine, will 
not extinguish the authority, or bar the right, 
of exercising the authority. Although it is the 

(q) I Inst 113 a. 
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ac1cno>^ledged operation of a fine to bind all 
rights, present or future, which are in the 
person by whom the fine is levied ; yet the case 
of a naked authority is not within the scope of 
the general rule ; since the authority is an in- 
terest in the persons who are to be benefited 
by the exercise of the authority ; and not in the 
persons to whom the authority is given : and 
authorities to sell, &c. are not barred by the 
operation of nonclaim on fines (r)^ because, 
till the exercise of the authority, there is not 
aqy person who can maintain a claim by virtue 
of the authority : but from the moment the 
authority shall be exercised, the person who 
shall be entitled to an estate by means of the 
authority, must assert the title within the period 
limited by the statute of nonclaim on fines, or 
be will be barred by his nonclaim. 

As a deed exercising an authority at the 
common law, is properly considered as a sale, 
or as a bargain and sale, a deed of bargain 
and sale is the more usual form of exercising an 
authority of this description, and even copyhold 
lands are bargained and sold by deed, and such 
bargain and sale is presented at the lords 
court, and the bargainee admitted : but an 
instrument, in any other form, as well as an 
instrument in the form of a bargain and sale, 
will produce the same effect ; for example ; a 
lease and re-lease, in exercise of an authority 

(r) \ Inst. a37a; X Rep. 174; WSlis r. ShorraU^ 1 Atk,47+t 

s ^ 
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over freehold land, will operate in the mode 
of a sale, or bargain and sale. 

These bargains and sales owe their effect 
to the rules of the cojnmon law. They are 
not within the statute of enrolmenta* That 
statute is applicable only to bargains and sales 
which have their effect under the statute, for 
transferring uses into possession. Hence it 
follows, that bargains and sales under autho*- 
rities do not require enrolment, except so far 
as enrolment is prescribed by the deedi will, 
or act of parliament, by which the authority 
was created. 

Bargains and sales under the land-tai^ acts, 
and under the statutes a^inst bankrupts, re- 
quire enrolment by the express provisions of 
these statutes ; and entails in bankrupts cannot 
be barred unless the Bargain and sale be 
enrolled within six months. 

It is also to be remembered, tha): sajes uod^t 
^luthorities, in a conveyance to uses, receive 
the denomination and have thp effect of op- 
pointmentSy and not of bargains and fipJLeSr 
Thus, if a man by his will give Xf> another 
power to sell, and a sale is made to JB» ^ must 
be considered as a bargainee or veodi^e,^ and. 
must plead the will, and the instrument pfisale 
as his title ; but when a conveyance is made 
to uses, with a power to sell, and a sale is made^ 
by virtue and in exercise of the power, the 
vendee must be considered as the appointee of 
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the use, and he must plead his seisin as derived 
under the conveyance to uses, and the deed of 
sale, and the statute fbr transferring uses into- 
possession. 

These observatiohs have been extended to a 
consi(Jeral3le length, from a conviction of the 
impol-tance of forming accui-ate opinions on 
points which affbct the legal title. 

It will be proper to take a collective view or 
the law, as it is applicable to the objects of a 
power. 

The objects of a powtr afe the persons who' 
ate to take uhder the exercise of the power, 
when the p^wei* is to afrpoint among particular 
persons^ or some of thetn, as in the instance 
of powers in favour of A JB, and C X), of in 
favour of a class of persons, as children, or of 
any or either of them. 

The power of niaking the appointment is a 
mere authority ; but the right of taking under 
the appointment is an interest, a benefit. 

These consequences follow : 

The person to whom the power is given may 
exercise the power, but he cannot re-lease it, 
nor, according to the more prevailing opinion^ 
(aii' opinion combated by Mr. Su^deriy who is 
supported by some gentlemen of great learning,) 
will it be extinguished by his fine, &c. 

But the person in whose favour the power is 

to be exercised may re-lease the right of taking 

under the power. This may be accomplished 

s 3 
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by making a feoffment (s)^ levying a fine, or 
by a re-lease. 

But some powers are an interest in the person 
to whom they are given ; as powers to revoke 
and appoint new uses for a man's own benefit ; 
powers to jointure (t)^ to lease, to charge, or 
to raise money for his own benefit ; and all 
such powers may be re-leased or defeazanced,. 
and consequently varied or modified (u) . 

No title requires more care than one which 
depends on a power. All the circumstances of 
the power must be pursued, except in a few 
particular cases in which equity supplies a defect 
in the execution of the power ; as in favour of 
a wife, children, or creditors, or purchasers for 
a valuable consideration. 

Most powers have circumstances, prescribing 
the persons by whom, the time at which, and 
the mode in which thev are to be exercised, 
the estate to be appointed, and the cere- 
monies which are to attend the exercise of the 
power ; and it is prudent to analyze the power, 
to divide it into parts, and to collect the dif- 
ferent circumstances required to its valid 
exercise ; and then to refer to the deed or w 11 
exercising the power, and see that all the3Q 
circumstances have been observed. 

1st, As to the persons. 

(s) King V. Melling, 1 Ventr. 214. 

CO Ibid. 

(uj Digges case, 1 Cck 1 73 j and King t. MelUng, 1 Ventr. gi 4, 
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In titles under authorities, particular care 
must be taken that the authority was exercise- 
able by those persons under whose appointment 
the title is derived. 

An authority to A, B^ and C, cannot be ex- 
ercised by two of them, except the case fall 
within the statute of 21 Hen. VIII. ; nor then 
unless there be a disagreement or disclaimer by 
the other trustee. 

An authority to be exercised, with the con- 
sent of Ay cannot be exercised without such 
(consent ; nor after it is become impossible by 
the death of ^ that such consent should be 
given (x). 

An authority to the survivor of several 
persons cannot be exercised until the survivor 
shall be ascertained ; and therefore an attempt 
by both the persons, to exercise the power 
will be nugatory, since the survivor is not 
ascertained (j/J. 

But an authority to executors, eo nomine, 
or to sons in law, eo nomine^ may be exercised^ 
by the clasSy after the death of some of them, 
and while the words of the power can be 
satisfied (z). This subject affords a large 
head of investigation, with many and nice dis- 
tinctions. 

When no person is named by whom an 
authority contained in a will shall be exercised j^ 

' (x) Dyer aig ; Mansell v. Mansell; Wilmot's Rep. 36. 
TyJ Doe V. TvmkinsoTiy a Maule and Selwyn 165. 
(zj T&mucnd v. Wale^ Cro. Eliz. 524, Jenk.Cciit. 44* 

8 4 
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then there is a difficulty in a$certainipg frpm 
whom the legal este^te shall te taken. 

When the sale is to be for purposes connected 
with the office of executors, then the authqrity 
is, by construction of law^ to be exercised by 
^he executors (a). 

This point is universally concealed. |n oth?r 
cases, it ia doubtful whether the executors shall 
sell as having an authority ; or the heir ^V^ 
sell and convey as bound by a trust (b) . 

According to a case in 2 l^eon 22^, the ex- 
ecutors shall sell; wjiile according to Pitt v. 
Vdham (c) the heir is a ti^usitee to sell. 

The authoritiea are collected in fQzpell qjh 
Pevises (d) . 

Although executors renounoe the probate oi 
the will as to personal estate, they are not, by 
such renunciation, disqualified to execute 9J^ 
authority of sale, &c. oyer real estate (ej . 

So a power given to a person, tabe exercised, 
while under coverture, or while sole, cannot be 
^xercised by the person to whom it is giveq^ 
when that persoij is diflfijrently circumstanced. 

So a power given to a person, to be exercised 
when ill posse^siofiy or when in receipt (^ tilt 
rents, &c. cannot be ea^ercised till he i^ \0\ 
possession, or in receipt of the rents. 

(a) 1 Anderson 145, Keilw. 45. 

(h) Pitt Y, P€pmm, 1 I*ev, 504; Yatis v, Cotnptan^ a E*W# 
308 ; Blatch v, fVelshf 1 Atk. 420. 

{c) I Lev. 304, 1 Ck. Qas, 176; Yates, y, Covy/ofi, a PsW. 
308* (dj Page afl»^ 

(e) 1 P. W.. 3094 'Keftw- 44 b- 
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In equity, however, a person may contract to 
exercise a power before the power is in e9se 
2j\A the moment the power shall vest, or be 
exercisable, the contract will in equity be 
^emed a valid exercise of the power ff) ; and 
a^ power well exercised in equity will be bind** 
ing on the party aqd his heirs, the issue in tail, 
and also on all persons in reversion or re*- 
lys^inder (g). The like observation a|)f>}ies to 
contracts by persons* having a power of leas- 
ing (b). 

To iQost powers of this kind there b added 
{^ a qu«tliificaliioa, when he shall be in posaesaioQ 
ojs in receipt of lihe r^nt^ by niJtixm oi the 
limpitations hereinbefore contained. 

And a question arises,^ whethes the right to 
ej(ercise this power can be accelerated by the 
surrender or other determination of the prior 
estate. It is clear, that a* mete aesignraent of 
a, prior life-estate will noti quitUfy die assignee 
as having such estate to exjercise tlm power; for 
hi^ is not sqised by virtue of the hmitaiaansi in 
the deed creating the powtr i& the; sense in 
wj^ich thif^ phrase was used. i 

^dly, Wbm)^ a powec ia to be exercised aft a 
gfttmh tim^9. as Q^tes the death, of Ay it cannot 
bes ei^e^is^d. at hw dming tho life-time of ^. 
$ot ao Quei^eise of thc^ power^ by a contract 

Cf) Cwentry v. Coventry, Str. Rep. 596; ToUei r. ToOef, 

a P. W. 489. 

CgJ Ccventrj^ v^ Cbven^iy, Stc. 596.. 

(hj Schoales and Lefroy's Rep. 52^61* . . . 
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in equity, in the life-time of -4, will be binding 
only from the death of^; and in the event 
only, that the donee of the power shall be 
living at the death of ^. 

In like manner, a power given to be exercised 
on any other event, cannot be exercised with 
effect till that event is arrived. 
' Sdly, AVlien a power prescribes the mode 
in which it shall be exercised, that mode must 
be observed. 

A power to aippoint by deed cannot be 
exercised by will ; nor can a power to appoint 
by will be exercised by deed. But a power to 
appoint by deed or instrument in rvriting^ or by- 
deed or writings may be exercised as well by 
a will as by a deed (i). 

And in favour of the objects who are pecu- 
liarly under the protection of courts of equity, 
viz. purchasers, creditors, wives, and children, 
a court of equity will supply a defect of cir- 
cumstances, in the execution of a power. 

In other words, when there is a declared 
intention of exercising the power, a court of 
equity will give effect to that intention, not- 
withstanding the omission of some circum- 
stances. But when no step has been taken 
towards the execution of a power, a court of 
equity cannot, in the absence of all intention 
to exercise the power, consider the power as 
exercised. 

(i) KihbeU t. Lee^ Hob. 312 ; Pulieney v. Darlington^ Cowp« 
260. 
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' All that a court of equity can do is to supply 
a defect in the execution of a power. It cannot 
of its own authority execute the power. 

The court of equity may therefore relieve 
when there is a defective attempt to execute a 
power ; but cannot relieve when the donee of 
the power is passive^ so that there is a non- 
execution of the power. Nan-executioti of a 
power is where nothing is done. Defective 
execution is where there has been an intention 
to execute, and that intention sufficiently de- 
clared ; but the act declaring the intention is 
not an execution in the form prescribed (kj» 

So if a power require that a deed shall be 
signed, signature is essential to the valid 
exercise of the power, though not requisite by 
the general rules of law. 

Also, when a power is required to be by 
deed signed^ " sealed, and delivered, and attest-- 
edj' or to be by deed under hand and seal, 
and attested then, as already shown (I) ; the 
appointment under the power will not be valid 
unless the fact of signature, as well as of sealing 
and delivery, shall be attested (mj. 

But when a deed is required to be under 
hand and seal, or signed, sealed, and delivered, 
but the power does not require that the deed, 
br the facts of signing, &c. should be attested, 
then the appointment will be good, if it appear 

(kj Shannon v. Bradstreei, i Schoales and Lefroy 63. 
. CO 1 Vol. (mJ Wright V. Wdktfcrd^ 17 Vef. 454* 
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to be signed, sealed, and delivered, although 
the attestation be silent respecting the mode of 
execution. 

In one instancer, attestation is essential to 
the valid exercise of the power ; and no proof 
of the mode of execution can be deemed a 
subi9titute for the want of attestation ; but irt 
the other instance no attestation is requisite ; 
and it will be stifficient to prove the facts of 
signing, sealing, and delivering by the wit^^ 
nessea. 

This IB all the chancellor meant to say in 
McQueen r. Farquhar (n)^ ahbough from the 
hyiguage of the report it would seem that this 
observation w^ applied to an instrunvent made 
under a power which required attestation. Thi» 
explanation was given by the chancellor on the 
argunient of Wright r. Wakeford (o). 

So* if a deed be required to be enrolled^ this 
ceremony mtist be observed ; and such enrol-» 
ment must be noade in the life-time of the 
party (p); unless ar time be limited within' 
i^hiieh the enrolment is to take place ; and in* 
that case the enrolment must be within the 
limited period. 

So if a deed or will be reqmred to be attested^ 
by » given number of witnesses^ it must be 
attested by that number of witnesses; and if 
it be i^rescribed that they should be of a givei^ 

(n) i\ VSm; 467. (9} 17 Vcf. 454. 

4p) 'Dte^'s e»»> \ Bepb 173 ; HmMns y. Ken^yi East 410, 
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rank, as peers, or not of a givea description as 
menial servants, this qualification must be 
observed. 

And it frequently occurs that though the 
title be objectionable, as far as it depends on 
the power, it is good under the ownership. 
For example : lands are conveyed to such uses 
as A shall appoint by deed, &c. ; and in default 
of appointment, either immediately or ulti- 
mately, to ^ in fee, and A appoints, and al«o 
conveys ; the title, though objectionable under 
his appointment, may be good under the 
ownership. 

4thly, In the ei^ercise of a power created in^ 
favour of particular persons, as children, or^, B,. 
Q, D, aod the like, the power must be ener^ 
Qised in favour of persons of that description. 

A power to appoint to B will not authorise 
an appointment to A ; and a power to appoint, 
in favour of children, will not warrant an. stp*- 
pointment to grand-children. 

But a power to appoint in favour of the 
issue of A will warrant aa appoiatmient to any 
of his descendants; provided the word issue be 
used in this collective and comprehensive 
sense. 

It is a deduction from these observations, that 
a power to appoint in favour of children wfill 
not authorize an appointment to a child for life, 
with remainder to his first and other sons or 
children. But in wills, under the doctrine of 
cy preSy such an appointment will, as to freehold: 
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lands, and for the puq)ose of giving effect to 
the general intention, be construed to give to 
the child who is the object of the power, an 
estate-tail corresponding with the gift to the 
donee and his descendants (qj. 

But the doctrine of a/ pres is not admitted in 
limitations of leasehold or personal estate (rjj 
or gifts of the fee-simple. 

It was also considered as settled, that a 

ft 

. power to appoint to A would not, except the- 
language of the power was special, authorize an 
appointment to B in trust for A (s) • 

The late decisions however (t) have unsettled 
this point. But these cases, properly under* 
stood, cannot be carried farther than to admit 
that there is a good execution of the power in 
equity. It is impossible, it is apprehended, to 
support these cases as authorities for a valid 
exercise of the power at law. 

So a power to appoint the land will not at 
law authorize an appointment of a charge. But 
in some cases equity will support the charge 
in favour of a M'ife, children, or creditors. 

Sometimes a power is to appoint amongst* 
all and every the children, or among several 
persons, naming them; or unto and among such^ 

(q) Humberttone ▼. Humbergtonef P. W. 333 ; Robinson ▼, ; 
Hardcoitky 2 Term Rep. 341 ; Pitt r. Jackson^ 2 Bro.C.C. 51. 

/'rj SomervUU v. Lethbridgty 6 Term Rep, 313. 

(sj Thxjoaites v. Dye, 3 Vem. 8b. 

ft) Long V. Longy 5 Ves. 445 ; Kemorthy v, BaiCy 6 Ves. ' 
799- 
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children begotten between us, and in such pro^*. 
portion as the wife shall appoint (u) ; and in 
these cases an exclusive appointment to one 
will be void (x). 

However an appointment of part to one, 
leaving a share not illusory, to go as in defaultr 
of appointment, will be supported (y) . 

So if an appointment be of part to one, and - 
then another appointment, which is vicious, from 
the circumstance that it appoints the whole to * 
one in exclusion of the others, in whose favour 
no appointment has been made ; the defect in 
the second appointment will not vitiate the 
former appointment. But the residue only 
which is defectively appointed will go, as it 
would have done in default of appointment (z). . 

And by express words, a right of selection 
may be given ; so that an appointment may be 
to any one or more of the objects, in exclusion 
of the other persons; and it is frequently a 
question of construction, whether the power 
confer a right of selection. 

It has been decided, that^a power to appoint 
to such of my children as my wife jshall think ^ 
fit (aj ; or to one or more of my children, as 
my wife shall think fit (b) ; or to or among 

(uj Alexander v. Alexandefy 3 Ves. sen. 640. Qtf , this authority. ; 
(xj Malim v. KeigMey^ 2 Ves. jun. 533; Maddison v. Andfew^ . 
1 Vet. sen. 57; Morgan -9. Surman, 1 Taunton^ 289. 

fyj Rautkdge v. DorreUj a Ves. jun. 357. (zj ftid. . 
(a J Liefe v. HaUinggtcney 1 Mod. 189. 
(b) Thomas ▼• Thomas^ 2 Vem. 513. 
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Mch of ray relations, in such parts, &c. as^ 
&c. (c)y will confer this right of selection* 

5thlj, When the povrer specifies the estate 
to be appointed; as, for life^ or in tail; for 
ninety-nine years,- Ac. that est^e^ and no other, 
can, at law, be efiectoally appointed ; but in 
some cases equity will support the appointment 
as far as it is within the scope of the power, 
Bsnd reject the excess ; provided a line can 
be drawn between the limits of the p)ower and 
its excess* This may be done iif^ appointment 
for years, but not in appointments for lives, Sec. 

A power in terms, or in sound construction,* 
to appoint in fee will not authorise &n appoint'^ 
ment in tail, nor t^ converse (ce). And 
yet a custom to grant copyhold lands in fee, 
and nan aUtety will warrant a grant of an 
eatatevtail under the masiini5 omne ntajus in se 
habet wdrms (d) . 

A power to appoint for life will not authorize 
an appointment of the inherrtancey nor an estate 
for years determinable, on lives (e) . 

Nor will a power to appoint for year.<r deter- 
minable on lives vmrrant aa appointment fot 
lives; one interest being of a chattel, and* the 
other interest being of a freeliold, quality. But 
a power to appoint for twenty-one years will 
authorize an appointment for tweirty years ; and 
when the power is to appoint for any term, &c# 

(c) ^ Spring v. Bili^y 1 Tefm Reg. 435, note. 

(cc) Setf Qualifications ; Sug. 355. 

(dj 2 Lord Raym. 999. (e) Sug. on Powera, 368. 
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tiot!e;i^ceedingv &c., then care is to be taken that 
the estate should not,' in its duration, transgress 
the limits of the power. 

6thiv, Whatever other circumstances are 
required to the valid exercise of the power, bb 
the reservation of rent, a condition, and the like, 
must be observed (f). A lease was made of 
land, of which the lessor was seised in fee, and of 
other lands of which he was seised for life, with 
a power of leasing at the best rent. The lease 
was at one entire rent, and therefore was not 
T^id according to the power ; but it was held, 
that the lease was good after the death of the 
lessor for the lands in fee, though not for other 
lands, for the rent may be apportioned. 

In short, the appointment must be consistent 
with the intention of the author of the power. - 

It will be useful to advert to the distinctions 
between genera/ pozi2;er5, which are interests, and 
special powers, which are authorities. 

General powers, being interests, are con- 
strued favourably. They may be exercised 
upon condition: a power of revocation may be 
annexed to appointments under these powers ; 
and the owner of this power may appoint in 
like manner as if he were the owner of the 
estate ; for instance, hci may appoint to one 
for life, with remainder to his first and other 
sons, although such appointment would not 
• » * 

ff) Doe on the Demise of Vaughan against MtyUry a Mauls 
and Selw. 276. . , 

VOL. IN T 
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have been good, if inserted in the deed hy 
which the power was created. 

T^his has been questioned by Mr. VoweU. 

But the coticlusion is warranted by general 
etd estabUshed practice. 

So a general power to ^ to appoint to sucb 
uses as he thinks fit, will enable him to make 
an appointment to such uses as JB shall appoint ; 
not so of a power of nomination, which is a 
mere authority. Under a power of nomination^ 
a person who has a power to appoint, cannot^ 
without an express, authority, delegate die 
power to another. 

It was formerly supposed that he could not 
reserve to himself a power of revocation and 
new appointment. It is now agreed that he 
may reserve such power (g). The effect of a 
revocation will be to revive the original power, 
80 that it may be exercised again and again ; 
but it should seem that every subsequent ap* 
pointme^t must be an appointment by virtue 
of the original power, and therefore must have 
all the circumstances required by that power. 

So a person who has a mere authority cannot 
appoint to any person except those who are 
within the scope of the power ; and by the rule 
of perpetuities, he is restrained from appointing 
to any person, except those who might have 
taken under the will or settlement by which 
the power was created, in like manner as if 

(£) Hik V. Bwid^ Prec. Cha. 474* 
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tfa6 limitations had been introduced into that 
settlement. 

At one period it waa doubted whether such 
power would warrant the appointment of an 
estate /or life to a person unborn. It is now 
settled, as already shown (hjj that it will. But 
with the restriction, that all limitations oyet 
will be too remote and void unless they are 
warranted by the language of the power ; and 
also unless they would have been good under 
the circumstances- in which they are made, if 
they had been inserted in the will or settlement 
containing the power. A power to lease for 
lives does not authorize the nomination of lives 
not in esse (hh). 

The true test, therefore, of the validity of 
any estate or interest, made by way of appoint- 
ment under a power of this sort, is to read the 
appointed interest, as if inserted in the settle- 
ment itself; and consider whether it would have 
been good if it had been introduced into that 
settlement ; and also, whether it be in other 
respects warranted by the power of appoint- 
fnent ; for if it be objectionable on either of 
these grounds, the title, as far as it depends on 
the appointment, will be defective. 

Another rule applicable to these powers, 
and derived from the learning of authorities, 
is delegatus rum potest delagare ; in other words, 
a person who has a mere authority to appoint, 

(k) p. 168* 

fk hj Rajrm* 263 ; Doe v* HaUgvdte, 7 Term Rep. 713* 

t2 
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cannot confer on another person the power opT 
exercising that authority, either in his own 
name, or even as the attorney or substitute of 
the person to whom the power was given (i). 

But the rule must be understood with the 
quahiication that no power to delegate the au- 
thority is given. For as an authority may be 
delegated under an express power for that 
purpose, so may a power which partakes of the 
nature of an authority ; and therefore it is agreed, 
that a power to -4, or to his assigns, to lease 
for twenty-one years, may be exercised by the 
assignee (kj. 

So, beyond all doubt, a power to be exercised 
by A in person, or by attorney, may, in con-i- 
sequence of the express delegation, be exercised 
through the medium of the attorney, although 
this could not have been done under the general 
rules of law, without an express stipulation for 
the purpose. 

It remains to be observed that powers are 
either of revocation or new appointment. 

Every power to appoint, does, in effect, in- 
clude in itself a power to revoke. But a power 
to revoke will not authorize a new appointment ; 
and therefore if A convey to uses, with a power 
to revoke these uses, and he exercisle that power, 
he cannot raise any further uses by way of 
appointment. Th^ effect of the revocation will 

(i) Chmbe's case, 9 Rep.; HenoUnsY* Ktmp^ 3 East 410^ 
(k) Hm V. Whitfidd^ l Vent. 338/339* 
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Jbe to revest the seisin in himself, discharged of 

the uses. 

To raise further uses there must be a new 

conveyance (IJ. 

But on the contrary, when a man has a power 
of appointment, and he exercises that power, 
with the addition of a power of revocation, this 
power is annexed to the uses introduced into 
the appointment ; and by revoking the uses 
contained in the deed of appointment, there 
will be a revival of the original uses, and among 
them, of the power of appointment. 

It is obvious then that there is a material 
difference, on the one hand, between a convey- 
ance to uses, with a power to revoke these uses ; 
and, on the other hand, a deed of appointment, 
with a power of revocation, when such appoint- 
ment and revocation are in exercise of a power 
contained in a deed of uses. 

As a general summary, it may be observed, 
that titles depending on powers and authorities 
require attention in these several particulars : 

It is to be seen, 

I'st,' That there was a power or authority 
duly created : 

2dly, That the power has been exercised by 
the persons to whom the power or authority 
was given : 

3dly, That the power has been, exercised in 
favour of persons capable of taking under the 
power : 

(I J Hdc n Bond^ Free, in Chancery, 474* 

T 3 
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4thly, That the appointment is of a subject 
within the compass and extent of the power ; 
and in some instances it must be seen that 
there are not more, and in other instances that 
there are not fewer, parcels than are compatible 
with a due exercise of the power. 

5th ly, That the appointment is for such 
estates, &c. as were authorized or warranted 
by the power : 

6thly, That all'the conditions, ceremonies of 
signing, sealing, delivery, attestation, enrol* 
ment, &c, required by the power, have been 
observed. 

And when a deed, will, or other instrument, 
cannot operate as a valid exercise of the power, 
it will be for consideration, whether the title 
can be supported under the ownership, which 
existed independently of the power of the 
intended appointers. 

And as equity will, under circumstances, 
supply the defects in the execution of a power 
in favour of purchasers, wives, children, and 
creditors, there may be a good title in equity 
under the power and the intended appointment; 
and the defect in the legal title will be sup- 
plied by that court. 

These observations merely detail the prin-^ 
cipa*' distinctions to be regarded in considering 
titles depending on the exercise of powers. 
Whoever determines to take that comprehen- 
sive view of the subject which its importance 
merits, should investigate the law through 
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the medium of Mr. Sugden^s book on Powers, 
and the collection of cases, &c. by Mr. Powell. 

The annotations of Mr. Butler on Coke on 
Littleton, and his Practical Observations *, 
contain an usefill summary and general view of 
this subject ; a subject which, with reference to 
modern practice, demands more attention than 
any other head of the law. 

As titles are either rightful or wrongful, it 
will be proper to consider the nature of seisin 
and disseissin ; conveyances which are rightful, 
and conveyances which are wrongful ; and the 
relative situation of disseisor and disseisee ; and 
the effect of the statute of limitations, and non- 
claim on fines, on titles which are wrongful. 

As the title to the legal estate may be changed 
by disseisin, it will be in course to take a view 
of the general rules applicable to the law 



Of Seisin and Disseisin. 

The doctrine of seisin and disseisin, though 
occurring every day in practice, and though 
involving the most important learning of titles, 
is rarely studied with the attention it deserves ; 
and it is lamentable to see how the law is 
sometimes applied, in practice, to subjects which 
involve this learning; taking modern notions 

« A MS. of great utility, to which the preient writer was, 
curly in Ufe, indebted for a large portion of Information* 

T 4 
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of convenience, and not principle, as the guide. 
The judgment in Taylor v. Horde (mjy has 
confounded the principles of law, and produced 
a system of error. 

All the difficulties of the law, all the niceties 
of title, all the higher branches of knowledge 
on the rules of property, are involved mider 
this learning. - 

A schoolmaster, every village lawyer, may be 
excused for ignorance on subjects which never 
come under his notice, or cross his imagina- 
tion ; but it is truly lamentable to hear lawyers 
treat subjects of this importance as if they were 
unintelligible, or as if they were devoid of prin- 
ciple, or as if they were no longer of utility, or 
subservient to the purposes of justice. 

Without recurring to the doctrine of disseisin 
how is it possible to apply the learning of titles 
as between man and man ? or the operation of 
the statutes of nonclaim on fines ; the bar by the 
statute of limitations*; the learning of descents 
which toll entries ; the change of the remedy 
from ejectment into a real action ; or to under- 
stand the cases which render it necessary to 
consider a deed to be operative as a re-lease, 
and not as a conveyance ; or as a deed which 
does, or as a deed which does not, admit of 
a declaration of uses ? 

With the fullest conviction of the importance 
pf the subject, it will be worth while to bestow 

(mj 1 Burr. 60. 
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some time on this branch of the law, and to 
consider, 

1st, What constitutes a seisin, and what are 
the consequences of a seisin : 

2dly, The different species of disseisin, and 
the consequences which are induced by dis« 
seisin ; and under this head the difierence 
between dispossession and disseisin will be 
considered : 

3dly, The relative characters and situations 
of the disseisor and disseisee : 
* 4thly, The means by which an estate which 
was MTongful may become rightful ; or which 
•was defeazible, may become indefeasible in 
point of title. 

1st, What constitutes a seisin; and what are 
the consequences of seisin. 

Seisin may be defined to be the feudal inves- 
titure, in other words, the completion of that 
investiture, by which the tenant is admitted 
ifnto the tenancy- 
It is the consummation of an act as descent ; 
or of a conveyance. 

When rightful, it induces that relation which 
establishes the connection between lord, and 
tenant. The ownership, whether rightful or 
wrongful, is clothed with those requisites by 
which a man becomes actually seised, either 
in fact or in law ; in other words, by which he 
obtains an estate, ias distinguished from a con<- 
tingent or executory interest on the one hand, 

* * « AS * * 
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and from a right or title of action, or of entry 
on the other hand. 

According to Lord Coke (n)^ seisin signifies 
in the common law, possession. 
. This observation was applied to a seisin in 
demesne. Such seisin is of the freehold ; but 
there may be a seisin in law of a reversion or 
femainder (o). 

Mr. fVatldni maintains, with great energy, 
that seisin b properly and strictly confined to 
the possession^ of the freehold. 

Seisin is correctly investiture, or an estate in 
the land, according to the feudal relation. 

Thus we have the phrases, ' seised in pos^ 
session,' ' vested in possession,' ^ seised in re* 
version or remainder/ vested in reversion or 
remainder.' 

At all events, these are the phrases which 
practice has adopted to designate the qualities 
of different interests. 

A man who has a seisin necessarily has an 
estate in possession, in reversion, or remainder. 
He has an interest which is transferable under 
the rules of the common law, in the modes 
prescribed by those rules. 

As often as his estate confers a right to the 
possession, he may transfer his estate by livery 
of seisin ; in other words, by feofiment ; by a fibe 
which pre-supposes a feoffment ; by a fine or 
common recovery, operating as a grant ; or by a 

(nj I Inst. 153 a. foj Watk. Deicantii 40, 4^* ^ 
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lease and re-lease, which are said to countervail 
a feoffment; that is, for all the purposes of 
conveyance, though not for collateral purposes, 
to produce the effect of a feoffment. 

In point of feet, and in construction of law, 
the lease and re-lease, though parts of the same 
assurance, are distinct acts ; being in the first 
place a lease for years ; and secondly, a grant 
or re-lease in enlargement of that estate. 

When the owner has merely an estate in 
reversion or remainder, he may transfer that 
estate by grant to a stranger, or by a re-lease 
or confirmation in enlargement of the estate of 
a particular tenant, when the estate of that 
tenant is so circumstanced that it admits of 

enlargement. 

Contingent remainders, and executory in- 
terests by devise, or by shifting or springing 
use are on the one hand to be distinguished 
from estates, and on the other hand from rights 
or titles of entry. These executory interests 
depend on the seisin ; are derivable out of it, 
and in feet constitute a part of the ownership; 
while rights or titles of entry, or of action, are 
cl^ms existing in opposition to the seisin, and 
depend on a distinct title. They are advene 
and conflicting rights, depending on the tide 
under a former sebin, which has been divested. 
The interests under contingent remainders 
and executory devises, are devisable by will, 
but at law they cannot be granted to a stranger. 
They may, when the owner is ascertained, be 
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re-leased to the owner or terre-tenant ; that is, 
the person having the seisin ; though they can- 
not be granted or re-leased to a stranger. 

They may be bound by estoppel, as by feoff- 
ment, fine, common recovery, or indenture of 
lease ; and a contract made by this beneficial 
owner will be enforced in equity, when the 
contingent remainder or executory devise shall 
confer a vested estate. This has been shown in 
former observations. 

Disseisin is the privation of seisin. It takes 
the seisin or estate from one man, and places 
it in another. 

It is an ouster of the rightful owner from 
the seisin (o o). It is the commencement of 
a new title, producing that change by which 
the estate is taken from the rightful owner, 
and placed in the wrongdoer. 

Immediately after a disseisin, the person by 
whom the disseisin is committed, and who is 
called the disseisor, haa the seisin or estate; 
and the person on whom , this injury is com- 
mitted has merely the right or title of entry 
This right, or title of entry, may, by a descent 
which tolls entry ; by the bar of the remedy by 
ejectment, under the statute of limitations, and 
in some cases, by a re-lease with warranty, be 
changed into a mere right of action ; and ulti- 
mately may be barred or extinguished, according 
to the difference of circumstances ; by re-lease 

(0 oj Utt. § 9jg i 1 Imt, i8ia. 
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or confirmation ; by warranty ; by nohclaim on 
a fine ; or by the operation of the statute of 
limitations. 

As soon as a disseisin is committed, the* title 
consists of two divisions ; first, the title under 
the estate or seisin ; and secondly, the title 
under the former ownership ; and these dis- 
tinct interests must be kept steadily in viewi 
till they are united, or the right is barred. 

There are four species of disseisin : 

1st, Disseisin properly so termed : 

2dly, Abatement: 

3dly, Intrusion : 

4thly, Discontinuance or deforcement. 

The three first sorts of disseisin proceed from 
strangers ; and to this purpose even a remote heir 
is a stranger. The fourth sort proceeds from a 
person already in the seisin, but having 'only 
a particular estate. 

Actual disseisin is against the person who 
actually has the freehold (pj ; while abatement 
is against the heir, in the interval between the 
death of the ancestor, and the entry of the heir, 
while he has merely a seisin in law ; and in* 
trusion is against a person who has a seisin 
under a reversion or remainder, and not the 
actual seisin of the freehold, in the interval 
between the death of a person who has a parti- 
cular estate, and the entry of the person who 
has the reversion or remainder; and discon* 

(p) Litt § 379. 
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tinuance aqd deforcement are dissebins, arising 
from the alienation of a particular tenant, to 
the prejudice of those who have an interest 
in remainder or reversion, expectant on his 
estate. 

2dly, Of the different sorts of disseisin. 

Disseisin, simply so termed, is an entry by a 
stranger, on the possession of the person who 
by himself or his tenant (p p) has the actual 
freehold, and an ouster of that person. 

The law always favours the rightful owner, 
and considers him in the seisin, as often as this 
can be done consistently with the fact. 

The maxim is duo nanpassimt in solidoy unam 
remposiidere (q). Thus, an actual and formal 
disseisin is a wrong by which the actual seisin 
is divested, by the act of a stranger entering 
on the rightful owner; or at least on tlie 
person having a right to the possession. 

Therefore, when two persons are in possession, 
and one of them only has the right, the law 
will consider the seisin to be in that person 
alone who is the rightful owner. 

In this case the stranger is merely in posses^- 
sion ; he has no seisin ; or, in law, possession « 
He may be a trespasser. He may be a disseisor 
only at election ; but he is not an actual dis** 
seisbr (r). 

Disseisii) at election is not a disseisin in fact^ 
A large portion of the learning in the books is 

(pf) Liu. i 379. (q) 1 Inst. 368 a. (r) LitU j 701* . 
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calculated to mislead^ rather than inforln^ the 
reader. In cases of disseisin at election, 
the rightful owner has in reality the actual 
seisin, and supposes himself to be disseised 
solely for the purpose of trying the title in an 
assise, instead of bringing an action of trespass* 

Where a man is in possession of his house, 
or his farm, no entry on him by a stranger 
can be a disseisin to him ; for, though there be 
an actual entry, yet, while the rightful owner 
continues in possession, by himself or his tenant, 
the sebin cannot be changed, or gained as 
against him. 

By construction of law, the possession of a 
tenant 9 even for years, is the possession, or rather 
the continuance, of actual seisin (sj of thos^ 
in reversion or remainder, except as between 
different persons claiming as heirs f^t) ; and the 
continuance of seisin by tenant for life, or in 
tail, or of any other particular estate, is the 
continuance of seisin to those in reversion or 
remainder. Hence the following passages : 

(u) ** If -4 of JB be seised of a mese^ and 
F of 6, that no right hath to enter into the 
same mae^ claiming the said mescj to hold to 
him and to his heirs, entreth into the said mese; 
but the same ^ of JB is then continuaUy abiding 
in the same .mese ; in this case, the possession 
of the freehold shall be always^ adjudged in A 
of B, and not in F ofG; because, in such 

OJ 1 Inst. 243 a. > (O Ibid. (»} Uu, § 701. 
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case, where two be in one house, or other tene- 
ments, and the one claimeth by one title, and 
the other by another title, the law Aall adjudge 
him in possession, that hath right to have the 
possession of the same tenements, [except the 
rightful owner had merely a right of action, 
and not of entry ; and also, except an entry 
by two daughters, one being bastard eigTie, the 
other mulier puisne (x) .] But if in the case 
aforesaid, the said F of G make a feoffment 
to certain barretters and extortioners in the 
. country, to have maintenance from them of the 
said houfie, by a deed of feofiment with war- 
rantie, by force whereof the siaid A of B dare 
not abide in the house, but goeth out of the 
same, this warranty commenceth by disseisin, 
because such feoffinent was the cause that the 
said ^ of JB relinquished the possession of the 
same house. 

So (y) ^as long as the donee in tail, lessee 
for life, or lessee for years, are in a possession, 
. they preserve the reversion in the donor or 
leaser ; and so long as the reversion continue 
in the donor or lessor, so long do the rents and 
•services which are incident to the reversion, 
belong to the donor or lessor. Neither can the 
donor or lessor be put out of his reversion, 
unless the donee or lessee be put out of their 
possession ; and . if the donee or lessee be put 
x)ut of their possession, then consequently is the 

{x) 1 Inst. 368 a. fyj X luBt. 334*« 
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donor or lessor put out of their reversion. But 
if the donee or lessee make a regress, and regain 
their estate and possession ; thereby do they 
ipso factOy [except the entry of the reversioner 
be tolled (z) ,] revest the reversion in the donot 
or lessor. 

And (a) " when a man hath a reversion, he 
cannot be ousted of his reversion by the act of 
a stranger, unlesse that the tenant be ousted 
of his estate and possession, &c: For as long as 
the tenant in tail and his heires continue their 
possession by force of my gift^ so long is the 
reversion in me and my heires ; and in as much 
as the rent and services reserved upon such gift 
be incident and depending upon the reversion, 
whosoever hath the reversion shall have the 
same rent and services, &c. (b) '* 

And if a termor for years be ousted, and the 
reversioner be disseised, and the tenant for 
years re-enter, his re-entry will restore the 
seisin to the reversioner. 

But if a descent cast has taken away the 
right of entry of the reversioner, then the entry, 
by the termor, will not revive the seisin to the 
reversioner ; but the seisin will remain in the 
disseisee, or his heir, or alienee (c)^ subject 
to the* right of the reversioner to recover the 
seisin by action ; and the relation of landlord 

(z) Litt. J 411. (a) Litt §590, 

(h) Roe r. EUiattt 1 Selwyn and B. 85; and see the Btat which 
renders attomments bj tenantfi void; 11 Geo, II. 'c. 19. ^ 11. 
(c) litL f 411. 
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and tedant will be dusprencled^ until thfe seiinir he 
recovered by the i^versioner, or te be remitted 
t6 the iame. 

Therefore (^rf^ ^ if I let ttnto d man dBrCtin 
lands for the term of twenty years, and an- 
other disseiseth me, and oust the termor, Uld 
^ie seised, and the lands descend to his heir, 
I itaAy fwt enter ; because that by his entiy 
he doth not oust the heir who is in by d<escent 
of the freehold whitih is de^end^d uhto hitt, 
but only claimeth to have the lattds for leWtt 
of years, whixih is no expulsion from the fiw- 
hold of the heir» who is in by descent. 

Had tliere been tenant for life, with remaiiifder 
or reversion in fee, then the re-^nftry of tiie 
tenant for life would of Necessity have restoAsd 
the seisin to the owfler of the yemainder or 
i^eVertion (e). 

As A defduction from these 'principless no man 
can make a ffeoffment of tile lands, whUe they 
continue in the actual seimifi of another person ; 
and though the Itads are in the possession of a 
tenant, ahd even of his oWn tenant, he oatrinot 
make livery of i^eisin without the permii^iott 
and sanction of the tenant. A fedffinent by a 
person who has a itetaainder or ^reversion altery 
hnd e^ j>eetant On, an efstate for life, even with 
the consent of the tenai* for life, will be void 
as a feoffment, and therefore will not dev^t the 
seisin (f). The general practice is to turn the 

(dj Liu. #411. fO Litt. -J 411.416. 

(f) Edviards r. Rogers, Siv W. Jones, 456. 
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tiso^nt out Qf ppssession, 9Jxd th/en. to mak^ the 
livery ; but it is now agreeij, that tbje consient 
of the tenant fpr years in pQ3S.e3siQP will l^ 
4iiffi.cient to enable the reversioner tQ ipa^ ^ 
f€«>ffi»ent (g). 

It 13 ^Uq a rule of law, t^at the seisin of oi^ 
Joint-tenajit is the js^isip of his companion 93 
.w^U as of himself. 

The &ame rule is applied to co-parcejaers and 
teoajdts in commoq. The possession of oqe qi 
th^ip is constructively the possession of $^U ; 
9n4 hence it seems to follow, th^ possessioiji 
or seisin of one will be the seisin of othens, ^ 
^aiiv^t all strangers ; an^ the possession of one 
wi^l constructively be held for the benefit o,f 
h^nself anid of his companions. 

7o disseise his companions, there must h^ 
an actual ouster, or there must be such acts 
as are constructively equivalent to an ouster ; 
as the denial of right to the rent of any part, 
or the possession of. any part of the land, 0/ 
an -exclusive possession for a long time, so as 
to afford the- presumption of a disseisin. 

In modem times the rule has been relaxed 
fit some periods, and enlarged at other periods, 
in deciding on the point of ouster by one joint- 
tQnc^nt, tenant in common, or coparcener of his 

companions (h). 

But though a stranger capnot gain an act^a^ 

<£) ^^y 33- 

(h) Dofi V. Prossir, Cowp. 217 ; Rayiton v. Reading, 1 Salk« 

&ep« 342 ; 1 East 574; Hsb. 120; i>Rol. Abr. $^8, C. pU a. 
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seisin against the owner \(rithout ousting fiirti 
or his tenant (i)^ or Mrithout entering on and^ 
which are unoccupied ; yet, in favour of the 
right, the person who may lawfully enter may 
restore his seisin by an actual entry, without 
turning the person in the actual seisin out of 
possession. Thus, if a man has disseised me, 
and I retain my right of entry (k)^ and enter 
on' the land claiming the same, the seisin vests 
immediately in me ; and if I am again ousted, 
that is, denied the occupation by the person in 
possession, this will be a re-disseisin (l)j and even 
change an estate-tail by defeasible title into a 
fee-simple by disseisin (m} ; but the seisin which 
was obtained by this entry, will be useful for 
many purposes, particularly to gain a seisin on 
which a writ of right may be maintained ; also 
as a seisin by way of continual claim, which 
will preserve the right of entry against those 
descents which, under other circumstances, 
would toll the entry. 

Instances, as examples of actual disseisin^ are, 

1, An entry on a vacant possession, claiming 
the land : 

2, An entry on the rightful owner, and ouster 
of such owner, and of his termor, if any (n) . 

3, An entry under a defective conveyance 
(o) , or under a void will, or by an heir, when 
there is a devisee (pj. 

(i) Litt. f 411. (k) Ibid. fO LitU § 430. 

(m) Litt. 4«9. (n.) Litt. J 411. (0) ^ Rep. 55. 

^ (p) Htdm V. Heylock ; Cro. Car. loa 
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' 4, An entry under the lease of a person who 
had no title (q). 

5, A feoffment by a stranger, a tenant at 
will, for years, &c. (rj^ or for life (s). 

For every feoffment must be founded on a 
rightful or wrongful possession of the land. 

But an entry on land, while the owner is in 
possession by himself, his bailiff, or his tenant ; 

Or an entry to receive livery of seisin (tj 

Or an entry at the invitation, or an entry 
as tenant, with tiie consent, or .the permission, 
of the rightful owner (u) ; 

Or the receipt of rent from my tenant^ while he 
remains my tenant (x)y is not an actual disseisin. 

Every disseisin gains the fee, except in the 
special case of there being a particular estate ; 
and an entry is made on the land^ claiming that 
particular estate, in opposition to the owner of 
the particular estate (y)^ 

At the same time that the law admits of 
this exception, the general rule is, that a man 
cannot <|ualify his own wrong (z) . 

And if a man enters claiming a particular 
estate, Vhen in point of fact there is not any ' 
such estate, then the disseisin is, of necessity, 
of the fee ; for in things in esse there cannot 

Cq) BlundeU ▼. JSaugA, Cro. Car. 302. 
(r) 1 Inst. 330 b. 367 a« 

(s) 1 Init. 3(17 b. ; eyen though the leMor be on the land, 
so as he do not oppose it; Djer, 36a, pL ao. 
(t) 1 Inst s^ a. (u) 1 Inst. 368 a. (x) Litt. J 588. 
(y) ad vol. of Practice of Conveyancing. 
(z) I Inst. 971 a. 

U 3 
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hb ft piittitalar 6^tate \fitht)Ut a )«teMion or 
remainder (a) ; and a particular estate tannot 
be tnuttd by claim or entry. 

So if a itian enter claihiing to hdld at zpiily 
he will be a disseisor, Uhleds thfe rightfiil bwher 
will accept the claimant as hid tenant f^a ck^ ; 
The lingliage of Lord Coke is, 

*^ If a man enterfeth into land of his oWti 
wroh^j and takfe the profits, his words, to hold 
it At the will of this bWnfeJ-, caniiot (JuftUfy his 
wirong ; but he i^ a disseisoh, aMd then the 
re-lease to him is good ; or if the owner coA^ 
tented thereunl;o, thien he is a ten^ht at Will, 
ahd that wAy alto the re-leate is gtJOd/' 

Biit if the right of ent^y be lakten away, 
then the disseisee cahnot lawfully eMier oil thte 
disteissor ; the right of possession is in the dis- 
seisee ; and though the disseisee should oblAin 
the possession, yet the tlisStei^'or may recover 
the possession from him by ejecttn'eht. A case 
6F ttiis sort was lately ftrgued ih the King^s 
Bench. Mr. Justice Darripier had, at til* 
assizes, ruled in fev6uY of the disseisee, but 
With the thanly c^hdolir ahd libetatity, ' for 
which he Wis So emittentiy distihgttished, h^ 
WM the first to e'xpitss a dOubt of the acctiritcy 
of this conclusion. The text of Littleton (bj, 
had it occurred to the learned counsel, would 
have brought a long argumetot mtofcnfti'rdw 
compass. 

(a J Litt. § 620 ; 576, 577, 

(aaj 1 Inst. 371 a. (bj §-486. 
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eeisin must be an ouster of the freehold. A 

< ft 

tii^passession may be witboijt any ouster of the 
freeh<»ld. While ths rightful owner is in t\\^ 
possession there is not any dispossession ; be- 
cause the law provides th^^t when two person^ 
are in possession the seisin or estate shall 
condnae with the rightful owner. 

And if a man enter on a vacant possession, 
and claims to hold it as bailiff, or as agent, 
this is no dispossession. The possession of the 
bailiff or agent is constructively tlie possession 
of the rightfkl owner. 

Hie language of Littleton is, ^' also, if a man 
be disseised, and the disseisor dieth seised^ Sec. 
^md his son and heir is in by descent, and the 
disseisee enter upon the heir of the disseisor, 
(which entry is a disseisin) if the heir bring an 
aasize^ or a writ of entry, in nature of an assize, 
he shall recover.'' In a writ of rijsjht he would 
have failed (c). 

But if a strangeir enter on ^ vacant possession, 
cl$^ming the lan^ as his right (^ c) ; or if the 
younger brother enter claiming to be heir, ijiis 
will be a disseisin to the rightful owner (d). 

But if there be an existing term of years, ^^nd 
^iperson enter claiming the term, this entry 
will be a dispossessim^ and not a disseisin. It 
w;iJl be adverse to the rightful owner of ^the 
term, aud pot -to the freeholder. The posses- 

(c) Litt. § 487, 488. 

(^ ei t*ktS% case, 1 IUU'« Abr. $59. (d) I^U. § 30& 
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sion is consistent with the estate of the rever^ 
sioner or remainder-man. 

But if there had not been any such temn 
as that which is claimed, or if the person who 
entered, had entered generally, he would have 
ousted the lessee, and disseised the reversioner 
or remainder-man (d). 

And from Perkins (e)^ it is evident, that 
notwithstanding there be a lessee for years^ 
there may, by the ouster of the lessee, be a 
disseisin of the freeholder. 
: Littleton also admits the law to be (f) , that 
there may be a disseisin of the reversioner by 
an ouster of the termor for years under a claim 
of the fee. 

Abatement. 

Abatement is a wrongful entry by a per- 
son when the possession is vacant on the death 
of an ancestor ; so that an abatement is a dis- 
seisin of an heir at law, before he has obtained 
an actual seisin. It is a disseisin by the entry 
of a stranger, in the interval between the death 
of the ancestor, and an entry by the heir. 

On the death of a person seised in fee^ or in 
tail, the inheritance descends imtanter to his 
heir at law. The heir has immediately a seisin 
in law, but not a seisin in fact. 

To obtain an actual seisin he must enter on 
the lands, or receive the rents of the tenant. 

CdJ lift. § ^lu (e) § Sao. (fj § 411. 
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' In the mean time he has merely a seisin in 
law ; and a seisin in law will not enable him to 
maintain a writ of right, or any other writ 
founded on his own seisin ; but let him enter 
even for a moment, or let him gain an actual 
seisin by perception of the rents and profits from 
his tenant, and he \(rill obtain an actual seisin, 
sufficient to enable him to maintain an assise, 
a writ of entry sur disseisin, or even a writ of 
right (g). 

While he has merely a seisin in law, and 
before that seisin is disturbed by abatement, tlie 
heir has a complete ownership for all the pur- 
poses of dominion and conveyance by deed or 
will (h). 

A wife may be dowable of this seisin, &c. 
but if the marriage be after the abatement, 
then no title of dower will arise. And if any 
stranger enter before the heir has obtained an 
actual seisin, such entry will be an entry by 
abatement on the seisin of the heir. The remedy 
of the rightful heir will be by ejectment, founded 
upon the fiction of a demise, and the confession 
of lease, entry, and ouster ; or it will be by a 
writ of entry sur abatement, of which there is a 
precedent, with a detail of the proceedings, in 
the case of Smith v. Coffin (%) . 

If a guardian hold over adversely he is an 
abator (k). 

* 

(g) Litt §. 397. (hj Perk. § 383. 

(i) 2 Hen. Black. 444. (i) 1 Inst. 271. 
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Whether an abatement may be effected bjr 
ft perception of rents and profits from a termor 
for years, as well as by an actual entry, may 
be doubtsed. The general rule is, that the 
{K>8se6sion of the termor is the possession of 
him in reversion or remainder ; and it may be 
contended, that the payment of the rent is 
merely a payment in the tenant's own wrongs 
and not a disseisin to the heir. What is to 
hinder the heir from distraining for ihe rent 
thus withheld from him, though wrongfully 
paid to another ? But see p. 299- 

It is to be remembered, that an entry hy ooe 
of several coparc^iers is primd/adfi an eotry 
for the benefit of all of them ; so an eutry hy 
a remote heir is presumably an 'entry £or the 
benefit of the rightful heir, and for tfa^t ineasoo 
no abatement. But it is a^^ehend^t that ont 
of several coparceners^ or a remote heir^ may 
enter specially^ and commit a disseisijn ; t&tus, a 
coparcener may be rightfully seised for his .ovra 
share, and iieised bjf abatement of the fiditaiies 
which he clauneth adversely (kk)^ 

The pecaon wbo eaters thus wAM^fidJy wiH^ 
^aui a aeisin* 

The abater has a wrongful lestete ; amd such 
estate can become r^tful OBly by a Fe-Jiease 
^ t^e person who is rtbe heir, or by the beir 
being barred of his title by ncxuK^iawa co 
a ' fine, or by the statute of limitations. Such 

(kic) 1 Inst. «^3 b* 
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heir must pursue his entry within twenty 
years, unless labouring under disabilities, or 
within ten years after his disabilities are 
removed. But he may maintain a writ of 
right on the actual seisin of his ancestor^ at 
any time within sixty years ; or he may main* 
tain other remedial writs within other shorter 
periods ; as a writ of aiel, &c. within fifty years^ 
a writ of entry sur abatement, &c. within thirty 
years on his own seisin, or within fifty years on 
the descent of the right .from any ancestor. 

The title, as derived from an abator, must 
be considered as defective, till it can be shown 
that the remedy of the heir is barred by the 
statute of non claim on fines, or the statute of 
limitations, or is effectually extinguished by a 
release of right; or that the title is established 
by a confirmation* 

On this head the Commentaries of Mrv Justice 
Blaokstone (k) ; the Commentaries of Lord 
Coke J and Booth on Real Actions, are the works 
which alone contain profound learning. Even 
one ^coparcener may be an abator to another 
coparcener (I) ; and a more remote heir may 
be an abator to a more near or immediate 
heir (mj . 

It should seem there may be an abatement 
notwithstanding the possession be in a tenant 
for years fnj. 

(k) Vol. 3. c. 16. fl) i-iit. -J j»8. 

(m) Lite. S 396* 397» 39^ 5 ^ I^t. 942 b. 243 a. b. 
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Intrusion. 



Intrusion is a wrongful entry when the 
possession is vacant by the determination of a 
prior particular estate ; or, according to Lord 
Coke (o)y " Intrusion is when the ancestor died 
seised of any estate of inheritance expectant 
upon an estate for life ; and then the tenant 
for life dieth, and between the death and the 
entry of the heir, an estranger doth interpose 
himself, and intrude/' But, according to Booths 
it is not necessary that there should have been 
a descent, as a foundation for an intrusion (p). 

Intrusion takes place under the like circum- 
stances as abatement. The only difference is, 
that intrusion is an entry to the prejudice of a 
person who has a seisin in law, in reversion or 
remainder, after a particular estate of freehold ; 
while abatement is an entry on a person who has 
a seisin in law, merely in the character of heir. 

Thus, as far as is material to these obser- 
vations, an intruder is a person who on the 
death of a particular tenant enters, without 
having any right, to the prejudice of the person 
who has a seisin in law of the reversion or 
remainder. 

It is a species of disseisin, and differs from a 
disseisin only in this circumstance, it devests a 
seisin in law, instead of devesting a seisin in fact. 

The remedy for the reversioner or remainder- 

(o) 1 Init. 977. (f) Booth on Real ActionSi i8i. 
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Mian is by entry, or by ejectment, which pre- 
supposes a lease, entry, and ouster; or by writ 
of entry sur intrusion (q) . 

An entry on the death of a testator to the 
prejudice of his devisee, would be merely a 
disseisin, or rather a deforcement^ and not 
an abatement; nor would it be deemed an 
intrusion in the technical sense of that term. 
But there are distinctions on this point: for 
example; if ^ be tenant for life, with remainder 
to jB in 'fee, and afterwards B devise to C in 
fee, and then A dies, and a stranger enters to 
the prejudice of C, the devisee of JS, this would 
be an intrusion as against C ; not because C is 
a devisee under B ; but because the seisin of 
A was a seisin in law to C ; and the entry of a 
stranger was by intrusion on the seisin of C, as 
expectant on a previous life estate. 

In short, a devisee cannot maintain any real 
action grounded on the seisin of a testator ; and 
in case such seisin was defeated or disturbed in 
th life-time of the testator, so as to be con- 
•verted into a right of entry or of action, there 
would be a revocation of the will (r) . 

In the first place, a right of entry or of 
action is not devisable; and secondly, a devisee 
does not represent a testator in the same man- 
ner as an heir represents him, so as to enjoy 
the privity of all actions, &c. Hence the 
doctrine of descents which take away entry 

(qj Booth on Real Actions, iSi. 

(rj Bunker v. Cooke, Gilb. Dev, ia6; i SalL 337. 
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does 0ot apply to a devisee who hfiM merely 9 
right of entry, and cannot maintain a real 
action (r). But on this occasion, again it 
must be called to mind, that a devisee may 
have actually entered, or obtained an actual 
leisin, and., afterwards, for all the purposes of 
right or remedy, he will ^taaid in the ^ru^ 
situation as any other peraon would, by obto^iH^ 
ing actual seisin, have stood. 

When the heir enters on the title or seisin 
in law of the devisee, he does, in point of 
effect, become the disseisor of the devisee. If; 
is a deforcement, and not ;an actual disseisixi ; 
neither is it aa abatement or intrusion. 3ut 
an entry by virtue of a will which is bad^ 
either for forgery or any other cause, jui 
strictly and properly an abatement, gaining a 
seisui from the heir ait law ; for the devisee is 
in the same situation as an actual str^ger* An 
heir at law may levy a fine after an actual entry, 
so as to gain a title by nonclaim against a 
devisee, to whom the lands were effectually 
given by a will, and who neglects to enter m 
support of his title. So a man who enters by 
colour of a devise which is void, and levies a 
fine with proclamations (s), may eventually 
bar the rightful heir under the statutes of ©on-* 
claim. It follows, that he must have gained 
the freehold by his entry. It is also to be 

fr) 1 Inst. 1 1 1 ; 2 Schoales and Lefroy, 623. 
OJ Supra. ^153. 
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retnewbered, that in Goodrigkt v. Forrester (t)y 
devisees, asserting a titW under a disseisee, 
were considered as in hco hdsredis^ so that 
iKynclaim on a fine would run against them, 
th6ugh claiming under successive interests, in 
the satne manner as it would have run against 
the heir; and so that five years nonclaim would 
bar all devisees claiming under the testator^ 
This point a'ssames that a right of cntiy is 
devisable ; a doctrine which is not to be easily 
admitted, and which is in opposition to all sound 
policy and all the principles -of law. 

Ih one sense an intruder is a person who 
intrudes «ti the possession of the king (uj ; 
and iJiat act which as to a subject would be 
deemed a disseisin, is as to the king merely an 
intrusion; so that the king retains the seisin; 
for t^ king cannot be disseised ; and as the 
king cannot be disseised, his tenant of a par- 
ticular -esttate cannot be disseised. 

Discontinuance. 

Discontinuance is the fourth species of 
disseisin ; it is a wrongful alienation by the owner 
of a particular estate of inheritiince, namely, 
tenant in tail ; who is, or at the commencement 
of the discontinuance (x)^ was, seised of the 
freehold l)y force of the entail fxx). By 
such discontinuance a seisin under a new title is 

(t) 1 Taunt. 578. r«J 1 Inst. 277. 

(xj Litt. § 620. 629. 

(x x) Peck V. ChanncU, Cro. Eliz. 827 ; Litt. § 612. 637, 638- 
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acquired ; and, as a consequence, the seisin undef 
the estate-tail, and the remainders, or revei^sion 
expectant on that estate, are discontinued. 

Discontinuance may be defined to be the 
cesser of seisin under one title, by introducing 
a seisin under another title. Formerly a dis- 
continuance might have been effected by per- 
sons seised in right of their church, or by 
husbands seised in right of their wives ; and, in 
strictness, both these species of discontinuance 
still exist in law. 

The statutes which have restrained alienations 
by husbands seised in right of their wives, have 
not rendered the alienations actually void ; 
they have merely changed the remedy for re- 
dressing the injury, by giving a right of entry, 
in the place of a right of action. 

Tn regard to husband and wife, a feoffinent, 
fine, or common recovery, by a husband alone, 
seised in right of his wife, was a discontinuance 
of her estate ; it converted her estate into a right 
of action; and put her, and her heirs, to the 
trouble and expense of a real action, the cut in 
vita ; and consequently she was without remedy 
by actual entry. The statute of 32 Hen. VIII. 
c. 28, has restrained discontinuances by bus* 
bands seised in right of their wives, so far only 
that it enables the wife, or her heirs, to enter 
after the death of her husband, and to restore 
her seisin or estate by. an entry without an 
action. 

It does not abridge the estate which her 

8 
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husband might have conveyed before the sta- 
tute by means of a discontinuance. Now, a 
feoffment, fine, or common recovery by hus- 
band, seised in right of his wife, will pass tor- 
tiously and by wrong, an estate in fee-simple; 
and the estate of the alienee will not determine 
by the death of the husband, but it will con- 
tinue until the wife or her heirs shall have 
restored the seisin by an entry. In the mean 
time, till entry, or a remitter, the wife or her 
heirs will have merely a right of entry, as dis- 
tinguished from an est&te, and a fine or recovery 
by the wife or her heir before entry, will be an 
extinguishment by estoppel of the right or title 
of entry ; and of this estoppel advantage may 
be taken by the person who has the seisin or 
estate^ although he be not a party to the fine 
or recovery (x). 

But if the right of entry be barred by the 
statute of limitations, then the wife or her heirs 
must resort to the remedy by real action. 

Discontinuance is, emphatically, applied to 
the tortious alienation of tenant in tail. It 
may be made by those persons alone who 
are seised of the freehold, by force of the 
entail (y). It cannot be made by the con- 
currence of a tenant for life, and of a remainder- 
man, or reversioner in tail ; nor can it be made 

fxj Mootb'u case. Palmer's Rep. 3^« 
(y) Liu. § 615, 1 Init. 33a a ; doc dem. Odiame v. Whiieheai^ 
s Burr. 704. 

70li. II. X 
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by a person who has an estate for life, with 
a remainder or reversion in tail, after an estate 
of freehold^ between the estate of freehold, and 
the estate of inheritance of the tenant in tail. 

Nor can it be made by a person who has an 
estate-tail in reversion or remainder expectant 
on a prior estate of ^eehold, or of inherit 
tance (zj. 

Nor can it be made by a person who has a 
base fee, although this base fee be derived 
from the ownership of a person who had an 
estate-tail in possession ; and hence it seems to 
follow, that a fine levied by a person who has a 
base fee, never can, in any event, operate as a 
bar by nonclaim; for let the authorities be 
properiy considered (z z) , and the result from 
them will be, that a fine will never become a 
bar by nonclaim, as against any person, unless 
the estate of that person has been previously 
devested or discontinued (a) ; or it shall be 
devested or discontinued by the operation of 
the fine. Tenant in tail, by levying a fine, may 
devest and discontinue a reversion or remain^ 
der (aa) ; hence the fine may eventually become 
a bar by nonclaim to the persons in reversion 
or remainder ; but let him levy the fine under 
circumstances which deny him the power of 
devesting or discpntiinwing the reversion or 

CzJ Litt. § 615. fzxj 10 Hep, 95. 

CaJ Pro^er^B case, 9ll«p.it6li; Bttxktris v. JtagerSf dir W. 
Jones, 456. 
(a a J I luMt. 332 a. 
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nemainder, and his fine, so hx from prejudicing 
the persons in ireversion or rem$tinder, may be 
jHsed by tbem, and by tboye vho have his 
estate, as a bar to those persons who have a 
title adverse to that on which the eatate^tail 
and the reversion and remainder depead. 

On the same principle, it seems to follow, 
that as a fine by a perpoa who has a base fee 
cannot devest the reversion or remainder, the 
&ie levied by the owner of a haw fee, never can, 
after the determination of the base fee, be used 
to the prejudi/ee of the persons in reversion or 
remainder, by the person who had the base fee, 
or any persQn daiming imdet him /'bj * 

The case of a base fee is wi instance in which 
a fine by a person may be a bar to the issu^ in 
tail, without being a bv againjM; those who 
have a reversion or remainder eicpectant on the 
4etennination of the base fee ; tx. gr, if ^ be 
tenant in tail« and make a conveyance by lease 
and re^lease to JB, this conveyance would pass 
a base fee ; and a fine levied by B during the 
continuance of tb^ base fee, may eventually be 
a bar to the issjiiH^ isa tail of 4 » since his pos- 
a^Hskni is adverse to their title ; but the fine so 
levied never can, m any event, be a bar tp the 
persons in reversion or remaiwder ; since their 
jveversion or remainder was -not devested or 
diacoatinaed at the date of the fine, or by its 
operation; but suppose the est'4te-4ail to be 

Cb) Foeui ▼« iSdfaiitfijf, Hardret'i Rep. 400 ; Carkamfton r, 
Cartwrnptcn^ 1 Irish Teim Rep. 567. 

X2 
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spent, and B to continue in the seisin, and to 
levy a fine, this fine might bar the reversioner 
or remainder-man ; since there woald be a 
dissebin by the continuance in possession, and 
also a title adverse to those who had the re- 
version or remainder. And yet generally a 
mere continuance of possession after an estate 
i^ determined will not be a disseisin. 

The case of a guardian holding over against 
the heir is another instance of disseisin by 
continuance of possession (cj . 

There are other cases in which a fine may 
operate as against one person, without affecting 
other persons, as in the case of Aj tenant for 
life, remainder to B in fee. C by entry on A^ 
and claiming his estate, would acquire that 
estate by disseisin, without disturbing the seiain 
of the reversioner or remainder-man (dj . 

The effect of a discontinuance by tenant in 
tail, is to pass a fee-simple under a new and 
wrongful title, while a mere grant or re-leaae, 
by a tenant in tail, which does not produce the 
effect of a discontinuance (e) , passes a base or 
determinable fee^ commensurate only with the 
ownership, under the estate-tail; and unless this 
fee be enlarged by a common recovery, the 
estate as a base fee will determine at the same 
time, and under the same circumstances as it 
would have determined, in case it had remained 
an estate-tail. 

CcJ 1 Intt. 271 a. fd) I Iiwt. 275, 376, 

CeJ Litt. f 613. 615. 
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A mere grant, a bargain and sale, or a lease 
and release, or a covenant to stand seised, even 
by a tenant in tail in possc^ssion, or fine, though 
"with proclamations, t)r a fine bj a tenant in tail 
in remainder expectant on a prior estate of 
freehold, as distinguished from an estate fcNr 
years (f)^ will not pass more than a base 
fee (ff)^ as has already been shown. 

But a lease, re-lease, and fine, from a tenant 
in tail in possession, and being parts of the same 
assurance, will create a discontinuance (g). 

A lease, re-lease and fine, being parts of the 
same assurance, are considered as a fine, and 
the declaration of the uses of the fine ; but 
when a tenant in tail makes a conveyance by 
lease and re-lease, or bargain and sale, and 
afterwards, at a distinct period, and as an 
independent transaction, levies a fine, there will, 
in the first instance, be a base fee, and the .fine . 
will merely give stability to the title as against 
the issue ; and against them, only when the 
fine is with proclamations, by confirming this 
base fee ; without altering the quantity or quality 
of the estate, conveyed by the lease and re- 
lease, or bargain and sale (h). 

From these observations, a conclusioa may 
be drawn, that an estate-tail converted into a 

(f) 1 Init. 332 b. 

(ff) See Se%fmowr\ case, 10 Rep. 95 ; and Mathel v. Chrkp 
s Raym* 778. 

(g) Doe dem. Odiame v. Whitehead^ 2 Bum p. 704. 
(hj ^Si^mottr's caa^ 10 Rep. 95. 

X 3 
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base fee cannot be discontinued, so as to be 
changed into a fee->simple ; and although it be 
trae that a base fee may be converted into an 
estate in fee-simple by a common recovery 
duly suffered by the tenant in tail, or after his 
death by the heir under the entul, yet such ' 
recovery does not operate by discontinuance, 
properly so termed ; but this change is from the 
peculistr operation of the common recoveryt 
merely and simply as a bar to the reversion 
or remainder, by placing the title on the foot- 
ing of the ownership under the estate-tail. 

Indeed a common recovery, duly suffered, 
is rather a conveyance by tenant in tail, than 
a discontinuance by him. 

In strict propriety, a common recovery 
operates as a discontinuance in those instances 
only in which it wrongfully displaces or devests 
the reversion or remainder, without effecting a 
bar to those estates. 

Hence a condition which restmins a discon- 
tinuance is valid ; while a condition which 
restrains a conveyance of tenant in tail, by 
means of a common recovery, is repugnant to 
the privileges incident to the estate of tenant 
in tail (i). 

A warranty may, under the circumstances 
already noticed, produce the efiect of a discon- 
tinuance, as the means of giving efiect to the 
warranty. 

260. 
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Let it he remembered too, that an intruiuoft 
on the seisin of the reversioner or remainder* 
man has all the effects, and produces all the 
<x>nsequences, of a disseisin of a person actually 
seised, for after a disseisin, an abatement, or an 
intrusion, the wrongdoer obtains the actual 
seisin, while the rightful owner retains merely 
a right of entry, which may eventually be con^ 
verted into a right of action, or which may be 
restored to an actual seisin by the means which 
will afterwards be noticed ; and each of these 
three species of disseisin differs from a discon* 
tinuance by tenant in tail, only in the circum* 
stance that a discontinuance must proceed from 
the owner of an estate of inheritance, so that 
the alienation will be good as against himself, 
however defective it may be as against those ia 
reversion or remainder. 

It follows, that a discontinuee,> though he 
come into the seisin under a wrcMigful act, will 
have a right to hold the lands until the issue 
in tail, shall, by th^ death of the tenant m 
tail, or the persons in reversion or remainder 
shall, by failure of issue, acquire a complete and 
perfect right to avoid the discontinuance, and 
regain the seisin. 

In the course of these observations reference 
has frequently been made to the different ope- 
ration of the several assurances, as against 
tenant in tail, himself, his issue, and those in 
reversion or remainder. 

To sum up these distinctions, and supply an 

X 4 
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accidental omission of part of the MSS. in a 
former part of the work — 

As io Tenant in Tail himself. 

As against tenant in tail, himself, and all 
persons claiming under him, except his issue, 
(for they are considered as claiming under thd 
statute de donis and performam donij) the right- 
ful alienation, and charges of tenant in tad, will 
have precisely the same effect as if they were 
the alienations and charges of tenant in fee*- 
simple. The tenant in tail may even be bound 
by estoppel, so that a conveyance may be good 
as against himself, though it is informal and 
irregular, as against his issue* Thus, if tenant 
in tail in remainder, after an estate for life, 
suffer a common recovery, without the con- 
currence of the tenant for. life; this recovery 
is voidable, as against the issue^ and those in 
remainder or reversion ; but it should seem that 
it is good between the parties, operating as 
a conveyance, or by way of estoppel, so that 
the legal estate of tenant in tail passes to tke 
demandant in the recovery, and the uses may 
arise on his seisin. 

As to the Issue. 

Some acts and assurances are actually void 
against the issue, as a covenant to stand seised 
after the death of tenant in tail, judgments^ 
and the like charges. 

Other acts are voidable only, and those which 
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are voidable may be affii^med quoad the par* 
ticular issue^ by acceptance of rent, or by any 
other act by which the conveyance of tenant in 
tail is affirmed. 

The issue may also be barred altogether, or 
partially, by a fine with proclamations, levied 
by any person to whom they are privy, quoad 
the estate-tail, or by a common recovery, or 
under the circumstances which have been men- 
tioned, or by the bankruptcy of tenant in tail, 
and a bargain and sale by the commissioners. 

In some cases also, as has already been 
noticed, they may be bound by warranty, and 
in some cases with assets, and in other cases 
without assets. 

And they may be barred by the attainder of 
the tenant in tail for treason. 

A common recovery is a complete bar to the 
entail when duly suffered : so is a fine with 
proclamations, which imports to pass the in- 
heritance generally. 

But a fine for years, with proclamations, or a 
lease for (kj lives, warranted by the statute of 
Hen. VIIL though that lease be made by liyery 
of seisin, will bind the issue only quoad the term 
which is granted ; and the reversion subject to 
the term, and also the rent, if any annexed to 
the reversion, will descend to the issue in tail. 

A warranty is not a bar to the entail, but only 
to the person who for the time being is the issue 
in tail, and bound by the lien of the warranty. 

""^ (hj 1 Imt 333 a. 
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Although an alienation by the tenant in tail 
may be voidable, in the (irst instance, by the 
issue, or those in remainder or reversion, it may 
eventually become good by some act by which 
the issue^ or those in reversion or remainder, 
shall be eventually barred or bound, as far as 
tbejr shall be so barred or bound (k) . 

As to those in Remaimkr or Reoersion. 

An alienation of tenant in tail by deed, 
except a discontinuance be created, either from 
the nature of the assurance, as a feoffment or 
fine by tenant in tail, in possession (kkj^ or 
by reason of a warranty, is absolutely void, as 
against the persons in reversion and remainder : 
and the estate will determine, ceteris paribtu^ 
when the estate-tail shall determine by the death 
of tenant in tail, and failure of the issue inherit- 
able to the estate-tail. 

Nor' has a fine any effect, as a conveyance 
distinguished from a discontinuance, against 
tiiose in reversion or remainder ; and therefore 
if tenant in tail, by deed or fine, make a lease 
for years, or a conveyance in fee^ not operating 
by way of discontinuance, and die, without issue 
inheritable to his estate-tail, the lease or estate 
so granted will, ipso facto^ determine on the 
death of tenant in tail, and failure of his 
issue. 

(k) See Goodrigkt y. Mead, 3 Buir. 1703; Stapkton v. 
(kk) Litt § SS91 1 insl. sa^^b. 
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But a common recovery duly sufiered by 
tenant in tail, wiU bar the remainders and 
reversions expectant on the estate-^tail, and all 
charges and estates tvbich are derived out of 
the estate in reversion and remainder (I) . 

Tortious alienations by tenants for life are 
not usually ranked under the doctrine of dis- 
cantinoance ; and yet a feoifment, a fine, or 
common recovery by a tenant for life, having 
the immediate freehold, operates in the like 
mode, and produces the like effect, as is pro- 
duced by a discontinuance by tenant in tail ; 
with the difference only, that a discontinuance 
renders it necessary that the seisin should be 
restored by action; while, under a disseiHin, 
discontinuance, or deforcement, by tenant for 
life, the seisin may be restored by entry, until 
the right of entry shall be taken away by a 

■ 

descent cast, or by a warranty, or by the statute 
of limitations. 

Another distinction is observable between: 
discontinuance by tenant in tail, and a discon* 
tinuance, disseisin, or' deforcement by tenant 
for life. Every tortious alienation by a tenant 
for life is a breach of the feudal contract, and 
enables the reversioner or remainder-man to 
enter for a forfeiture. But no alienation by a 
tenant in tail, while full tenant in tail, and 
before there is a possibility of issue extinct, will^ 
though tortiom, give a right of entry, or of 

(I) CapeFz cbbb^ i &tp. Sa ft. (11) i Init. 27 b. 
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action, or of claim, for a forfeiture. The like 
observation is applicable to a base fee held 
under the alienation of a tenant in tail, wbile 
there is a possibility of issue under the entail* 

It will be useful to collect the foUovfing 
propositions, as affording material information 
on the powers of alienation allowed by law to 
tenants for life ; with distinctions between the 
efiect of tortious and of rightful acts, proceeding 
from them by way of conveyance. 
/ All alienations are rightful or wrongful. All 
rightful alienations are governed by the rule 
cessantCy ^c. Therefore the estate which passes 
by a rightful alienation cannot be of greater 
extent than the estate of the grantor. 

Wrongful alienations are tortious, and operate 
by way of disseisin ; hence the distinction be- 
tween tortious conveyances and innocent con* 
veyances. 

Tortious conveyances operate of necessity 
by way of disseisin, while innocent conveyances 
do not occasion any wrong ; and therefore, do 
not devest any estate^ or disturb any seisin (m). 
A tenant at will, or a tenant for years, being 
in possession, may, by a feoffment, give the fee 
to the feoffee. The fee passes by force of the 
livery of seisin ; so a lease, for life, with livery 
of seisin by a tenant at will, or for years, would 
place the freehold in the lessee; and as a 
necessary consequence, leave in the lessor, 

(m) 1 Iii3|,3«7b. 
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though formerly only tenant at will or for 
years, a new reversion expectant on the estate 
for life. So if a stranger make a lease for years, 
and the lessee enter, claiming to hold for years, 
he will become tenant for years, and the lessor 
will have the fee by way of disseisin, and 
as a reversion expectant on the terms . of 
years fn). 

In the argument of Gaodright v. Forrester 
^o)j this point was mistaken. 

If tenant for life make a grant by deed 
without livery, the estate which he has, and no 
greater estate, Vill pass; and the law prefers 
a less estate by right to a larger estate by 
wrong (p). 

But if tenant for life having a possession 
make a feoffment, levy a fine, or suffer a 
recovery, the alienation will be wrongful, and 
will devest the estate of the persons in reversion 
and in remainder ; since a wrongful fee-simple 
will be held under such feoffmefit, fine, or 
recovery (ppj. 

When a person is tenant for life in reversion 
or remainder, expectant on a prior estate of 
freehold, his feoffment would be a disseisin, and 
would pass a wrongful fee-simple ; but his fine 
or his recovery, although it would operate as a 
forfeiture^ would not under such circumstances 
disturb or devest the estate of the tenant for 

Cn) Blundell ▼. Baughf Cro. Car^ 302. (oj i Taunt, ^78. 
(pj I Inst. 42 a. (ppj 1 Inst. 327 b ; Litt § flo. 



318 ON titles: 

life in possesnoQ, or tfae estates. of those in 
reversion or reoiaiDder. 

A tenant in tail^ having the immediate free- 
hold by force of the entail, may, as has already 
been shown, discontinue the eatate^tail, and 
consequently devest the eistates in reversion or 
renuiinder; and a fine or recovery would, 
citteris paribus^ have the like effect. 

But when the freehold is conveyed by an 
innocent assurance, no diseontnoaace will he 
effected ; but the utmost interest which would 
pass would be a mere base-fee, commensurate 
with the ownership under the estate-taiL And 
a tenant in fee-simple, or of a base and deter- 
minable fee, cannot, by any means, or under 
any carcumstaocest effect a discontinuance, or, 
as a consequenoeo make a wrongful alienation. 

When a discontinuance is e&cted, or a dis- 
seisin committed, then the grantee m^y have 
a larger estate than was ever vested in thf 
grantor. Thus, if tenant for life, or tenant in 
tail in possession, make a feoffment, or even a 
lease fer the Ufe of the lessee, so as the same be 
a lease not warranted by the enabling statute 
of Hen. VIII. the grantee will have an estate, 
arising, in the first instance, by dissei^; and in 
:the second instance, by discontinuance ; and the 
grantor will have a new reversion expectant on 
^s particular estate. But when circumstances 
will admit of it, the law will construe an estate 
to be rightful rather than wrongful (q)^ 

(q) 1 Inst 43 a ; Ensjr on EtUtes, chap. Life. 
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The right or power of a tenant £9r life to 
disseise the persons in reversion or renoainder 
is established bj nuns^ous authorities : 

. That some aasacances of tenant for lift do^ 
and others do not, devest, is proved by ^mrious 
text books (r) . 

And some discontinue, mx. turn into a rigfat 
of action ($). 

And others by waj of distiactioQ only devest, 
\«t. turn into a right of entry ftj^ 

Hence the observation of Lord Ceie (uj^ 
^^ There is a diversitie between^ an alieoiation 
ivorking a discoiytiDQance of am estate, which 
tateth a^vcvf an entiie, and an alienation mork* 
BBg, devesting, or displacing of estates, which 
taketh away no €»tfry. As, if there be tenant 
for life, the remainder to A in tail, the re^ 
Rndnder to fi in fee, if tenant for life doth 
flhen in fee, this doth devest and displace the 
reraainders, but workelh no discontinaanGe. 
And therein it is to foe observed, that to everie 
discontinuance there is necessarily a deve^ng 
or disjdacing of the estate, and taming the 
Mne to a right ; for if it be not turned to a 
light, liiey that have the estate camnot be 
driven to an aodon. And that is the reiBOD^ 
that such inheritances as lie in grant, catnnot, 

(rj Litt. § 415, 416^; 1 Inst. 887 b. asob. 

DisoQiitinusnoe. 
(t) I laflt. 317 b. (u) Ibid. 
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by grant J be discontinued; because such a 
grant devesteth no estate, but passeth onely that 
which he may lawfully grant, and so the estate 
itself doth descend, revert, or remain/' 

The following points of distinction, and the 
.authorities to which^ reference is made, will 
elucidate this useful head of the law. 

1st, A mere grant or re-lease by a tenant for 
life will not pass more than he may rightfully 
grant; namely, his own estate, or some other 
estate determinable on his decease, though the 
grant may import to convey a fee (x) . 

Whenever tenant for life passes more than 
his life-estate, and conveys less than the fee, 
by livery of seisin, fine, or recovery, he gains 
a new reversion under the tortious alien- 
ation (y). 

For tortious alienation necessarily destrojrs 
the former seisin, and the privity, &c. between 
the tenant for hfe and his reversioner and 
remainder^man, and carves out a new seisin 
under a new title. 

A feoffment,' fine, or recovery of tenant for 
life, is the only assurance which will devest as 
a conveyance ; for a warranty by tenant for 
life never, by its own operation, produced the 
effect of devesting (z) . 

CmJ Litt. § 609, Oio. 

C^J Liu. § 630; 1 Roll. Abr. ^76; FInch'iLaw, 135. 
(zj 1 Inst 351 ; ChudldgVB caiCi 1 Rap. 120; Litt ^6ii; 
415, 416. 
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. "Sdly, A feofFment by a tenant for life will 
pass the fee-simple, viz. a greater estate than 
he has, even though the feoftinent be by a 
tenant for life, who also has a remainder in 
tail, subject to a mesne estate between the estate 
for life and the remainder (a) . 

That a fine by a tenant for life having the 
freehold, will devest and be a discontinuance, 
in the sense of disseisin, of the estates in 
reversion and remainder, is proved by many 
authorities (b). 

And a feoffment, or fine or recovery, by two 
successive tenants for life, will devest the 
inheritance (cj. 

And though one of these tenants for life had 
an inheritance after mesne remainders of inhe- 
ritance, yet according to the ancient authorities 
there will be a devesting of the seisin (d). 

In Smith v, Clifford (t)y a contrary doctrine 

prevailed. 

But a feoffment, fine or recovery, by tenant 
for life, and the owner of the Jirst estate of 
inheritance, is a rightful conveyance (f) . . 

{a J 1 Inrt., 351 ; Bredon'n case, 1 Rep. 76 ; Broke' % Abrid. 
Discontinuance, pL 2. 

(bj 1 Inst 251. 32B; Focus y. Salisbury^ Hard. 400 ; Whet- 

jtUme V. Whetstoncy Djex 7s b. 

(c) Bredonn case, 1 Rep. 76; Dyer 329. 334; 1 Inst. 
251 b. 

(d) Pdham's case, 1 Rep. h6. CO 1 Term Rep. 735- 
(f) 1 Inst. 302 a ; Bredon§ case, 1 Rep, 76. 

VOIi. II. Y 
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The like observation is applicable to a com* 
men recovery. 

But a person who has not the immediate 
freehold cannot, by fine, or any other means 
than a feoffment, derest the freehold ; or, as a 
consequence, devest the estates in reversion or 
remainder (g) ; or affect a tenant in common 
claiming in remainder after the estate of a 
prior tenant for life (h). 

That the feoffment of a person in reversion 
or remainder, after an estate for life, will devest 
the seisin, flows from the nature and efficacy of 
the feoffment, and not from any power of 
alienation residing in the owner of the reversion 
or remainder (i). 

That a feoffment, fine, or recovery, devests^ 
is a consequence of passing a fee-simple; or that 
it passes a particular estate under a wrongfiil 
alienation ; for there cannot be two fees-simple 
in the same land — one excludes the other (k). 

But if tenant for life enfeoff the person who 
is the owner of a remainder after a mesne estate 
of inheritance, such feoffment will devest the 
inheritance (I). 

And if they join in a feoffinent the like eflfect 
will be produced. 

(g) Boe V. EUiM, i Selwyn and B. 85. (A) Ibid. 

(i) GaBant^B case in Focus ▼. Salisburif, Hard. 400 ; 1 Taunt. 
596; Litt. $618; 1 Inst.33!i. 

fkj Litt. §620; Broke, Discontinuance, pi. 64; Huni v. 
Bourne^ 8 Salk. 432. 

(IJ CkudleigVu case, 1 Eep. 140. 
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The alienation of tenant for life in order to 
de^est^ most be to a stranger^ or some one not 
haring^ the next or immediate estate of freehold 
or inheritance (m). 

If it be to the next tenant for life, dr owner 
of the inheritance, it will be a surrender (n). 

When tenant for life makes a feoffment to a 
stranger, he gives a fee without gaining it 
to himself* For that reason faiii wife is not 
dowable (o). 

But if tenant fof years make a feoffment, his 
wife will be dowable fp) ; for his feofiee cannot 
allege that the feoffor was not seised in fee (q). 

A quotation from Hobart may be added in 
tbb place as Ulostrative of the general doctrine, 
though it would, with more propriety, have 
fbnnd si place in a former part of this work (rj : 
^ Of pa$S€$sary things an expulsion <may be 
t* made, «s well as a disseisin ; and therefore if 

a man make a lease for years of land, and a 

stranger put out the lessee, he doth also dis- 
" swse him in the reversion ; but if the lessior 

put him out, there is no disseisin committed, 

and yet the lessee hath lost his estate, and 
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Cm) Litt. § 6^s, 6f 6. 

fnj Co. Litt. 41 b ; adfinem^ 42 a; ai primum; 1 Co. 76 b ; 
Co. Litt. 352 a. 

(o^ 1 Roll. Abr. 676. 

Cp) Co. Litt Hale's note, 31b; Mosdey t. Tayhr^ Sir W. 
Jones, 317. 

Cq) Broke, title DisseiBor, pi. 76. 

CO Hob. Rep. 323 ; Sir fV. ElvU v. Taylor and Bishop. 
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" hath but a right to it, and that whether he 
" will or no. For though it be true, that when 
two are in possession the possession is judged 
in him that hath right, (for he only possessetb, 
though the other be in possession too), and 
take away the trees, corn, or the like, yet, 
when the true owner is clearly put out, and 
" removed, then he hath no longer estate or 
** possession, but right only, and hath no elec- 
^' tion to be in possession or not in possession, 
^* as that case stands, and therefore clearly he 
cannot now grant his term ; and if the lessor 
bring an action of debt for his rent due at 
Michaelmas, the lessee shall plead that he 
<* did enter upon him, and put him out, and 
" he continued his possession at the term, for 
" he cannot have rent out of that land that be 
" himself possesseth.. And if the lessor after 
" such expulsion dieth, the land shall descend 
*' in possession to the heir, and the executor 
^^ shall not claim that that was a lease, for a* 
** term never bears a que estate. But it is true 
^* that there are certain cases wherein a pos- 
" session cannot be gained.'' 

What descents take away entries. 
By the rules of the common law, a descent 
from a disseisor to' his heir, places the heir 
in the seisin by the operation of law ; and the 
law protected this seisin for the benefit of the 
heir, by taking from the rightful owner the 
remedy of restoring the seisin by 6ntry. This 
was a punishment for his laches: and as a 
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protection and security to the heir, the seisin 
could not be regained without an action. To 
the general rule there were the exceptions 
which privileged infants, married women, per- 
sons of unsound mind, and persons who were 
absent beyond seas at the time of the descent 
cast, from being precluded of their right of 
entry by descent. Also the entry was not taken 
away, when the disseisor claimed by descent 
under the same title as that which belongs to 
Ae disseisee (s). 

As disseisins became frequent, ah act of 
parliament was passed, to declare, that a descent 
from a disseisor should not take away the entry 
of the rightful owner ; unless the disseisor had 
been in the * seisin for five years before the 
descent was cast. 

But this statute did not extend to any case^ 
except of the disseisor himself, under an actual 
disseisin, on a person actually seised ; for 
that reason, a descent from an abator, an 
intruder, a discontinuee, or the aUenee of a 
disseisor, or from the heir of the disseisor, is 
governed by the rules of the common law, and 
not by the provisions of this statute (t) ; there- 
fore seisin for any time, however short, in a 
person thus circumstanced, with a descent to the 
heir, will take away the entry of the rightful 
owner, and drive him to his remedy by action. 

In justice, however, to persons who may enter,. 

CsJ, Litt, § 396, 398- ' CO 1 Inat. 338- 

y 3 
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but cannot bring an action, the law has mad^ 
an exception in favour of persons of this descrip* 
tion : It follows^ that a person claiming ft» 
decme is not precluded from bis entry, vban 
to preclude him from his entry would be to 
deny him all remedy (u). For instance, if a 
man seised in fee devise by his will, and die 
seised, and the heir, or a stranger, enter by 
abatement, and die seised, this descent will not 
take away the entry of the devisee, or of hi» 
heir; for, as under these circumstances the 
devisee could not maintain any real action, the 
law preserves his right of entry ; but had the 
devisee obtained an actual seisin, or even if 
the devise had been to one for life, with re- 
mainder over, and the devisee for life had 
obtained an actual seisin, and then died seised^ 
and on his death there had been an intrusion, 
in each of these cases, it is apprehended, the 
devisee might maintain a real action, grounded^ 
in the former case, on the seisin in fact ; and in 
the latter case, on the seisin in law, and therefore 
have been beyond the pale of the law which 
preserves tlie right of entry. 

The like observation applies to persons having 
titles under chattel interests, rights of entry for 
conditions broken, and by escheat* &c* 

It is also to be observed, that to tak^e away 
an entry, there must be a descent ; in otbw 
words, the heir must take (ns heir; for a devise, 

{uj 1 Inst. Ill a, 940 b ; 2 Sehoalee h Lffre^ 104* 
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or Other disposition by the disseisor, mil not 
produce the same effect as a descent ; and ad 
often as the heir is to take under aivill as devisee, 
and not as heir, by reason that the quantity or 
quality of the estate^ which he would have taken 
as heir, is changed, as in the instance of a 
devise to the heir in tail, or to several co-heirs 
as tenants in common or joint-tenants, or to the 
heir in fee, subject to an executory devise (xj ; 
the heir must be considered as devisee, and 
not as heir : and the privileges and protection 
^afforded to an heir, taking as heir^ will not 
belong to the heir taking as devisee or pur- 
chaser. «i> 

The descent must also be of an estate of 
inheritance either in tail or in fee ; and such 
estate of inheritance must confer the immediate 
freehold (y) ; and it must be a descent to the 
heir, and not a transmission to successors ; and 
dierefore a descent, or quasi descent, to the heir 
as special occupant, or the transmission from 
a sole corporation to a successor, will not take 
a;way the entry (z). 

Another exception to the general rule is, that 
a desoent to the heir, who is the original dis« 
seisor, will not take away an entry, because no 
man shall take advantage of his own wrong. 

In the ease of a married woman being en- 
titled, and the descent cast while she is uAder 

(x) Scott V. Scott, Ambl. 383. (jf) Litt § 387. 

fzj Litt. S 413. 

Y 4 
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coverture, the descent will bind the husbatnl 
during his life, though it leaves the wife and 
hdr heirs at liberty to enter (a). 

When an action may be brought. : 

For €very disseisin, an action is a concurrent 
remedy, with an entry, when an entry may be 
made; and in many cases an action may be 
maintained, although an entry would not be 
lawful. 

As often as there is a discontinuance by 
tenant in tail, an action is the only available 
remedy. 

At the common law, a discontinuance by » 

hus!^nd seised in right of his wife, would have 

f^put the wife and her heirs to their remedy by 

action. . t 

And whenever the entry is tolled by descent, 
it is a necessary consequence, that the remedy 
by real action must be pursued. 

When an entry may be lawfully made, ai? 
ejectment may be maintained, and, in most 
cases, without any previous entry. 

In short, it is now agreed, that. the only: 
instance in which an actual entry is necessary, 
preparatory to an ejectment, is when a fine, 
with proclamations has been levied, and such 
fine is grounded on an adverse seisin. 

A fine at the common law, in other words, 
a fine without proclamations, does not render it 
necessary that there should be an actual entry 

(a) Litt. 403, 404. 



AFTER EEMITTER. 329 

prior to an ejectment ; and if an ejectment can 
be brought after a fine has been levied^ and 
before all the proclamations are m^de, the 
want of an actual entry will not be an ob* 
jection against the right to maintain an ejects 
ment (b). 

In all cases in which an ejectment cannot be 
maintained, resort must be had to a real action 
for restoring the seisin ; and as often as there 
is a subsisting right, the remedy by action is a 
necessary consequence ; and such action must 
be adapted to the nature and special circum- 
stances of the case. Under the next head^ 
except one, there will be found a few observa* 
tions applicable to the actions which are in 
general use at this day. 

The different species are enumerated in Booth 
on. Real Actions, and in Comyn's Digest, title 
Action ; but many of these actions are so rare 
in practice that they may be passed over with- 
out notice. At the same time some of these 
actions, especially the cui in vita, sur cuiin 
vita, writs of aiel^ &c. may, on particular, oc- 
casions, deserve consideration, as the means of 
prosecuting an action, when an entry or eject- 
ment is barred. 

when a remitter shall restore the seisin. 

Remitter is an act or operation of law. 

It is applicable when a person has a right 
which is remediable^ and the freehold, under 

fbj Dee ▼. WUtiamSf Cowp. 6a2 ; i Iriah Tenn Rep. 577. 
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a tortioufl or wrongful seisin, is cast on him by 
act of law, or be becomes seised of the freehold 
without his default, or the person who has the 
freehold disclaims it (c) . When there is a 
right of entry, as distinguished from a right of 
action, then there will be a remitter, when the 
possession, or the title to have the possession^ 
is acquired (d) . The principle of the doctrine 
of remitter is, that if the right and the seisin 
were in difierent persons^ the person who had 
the right roost prosecute that rights against the 
person who has the seisin of the freehold : a man 
caanot sue himself: and therefore he would be 
without remedy, as far as respected his ancient 
title or better right, unless the law redressed 
the injury, by reviving the ancient right ; and 
the law does, by this operation of remitter, 
redress the injury, by putting an end to the 
seisin under the tortious or wrongful ownership, 
and by reriving the ancient seisin under the 
rightful title. 

A few examples will illustrate these obser-* 
vations. 

Suppose a tenant in tail to discontinue the 
estate-tail, and to take back a fee to himself, 
this estate*tail is to be considered as the right* 
ful estate; and it ceases by the discontinuance; 
and he obtains a new seirin under a new title ; 
and his fee is a wrongful estate. 

Again; suppose hiin to die intestate, seised oi 



(cj litt. f 699. (d) Litt f 695. 
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the fee, leaving a aon, who is his geh^ral heir 
at law, and also the heir to the entail. On 
the death of the father the wrongful estate in 
fee-simple will descend to the son as heir. The 
moment the freehold vests in him, the law, (con«* 
sidering that he is the rightfiil owner, by reason 
of the entail, and that he cannot sue himself, 
and put an end to the seisin under the 
estate in fee, and revive the seisin under the 
entail,) does, by an instantaneous operation 
of law, avoid the wrongful estate in fee-simple, 
and restore the ancient and rightful estate- 
tail. As a consequence, the heir in tail will 
be discharged from all encumbrances which 
afiected the estate in fee, but which do not 
affect the estate-tail. 

This is only one of many instances which 
might be adduced ; for the learning applies to 
rights under estates in fee, as well as to rights 
under estates-tail ; and it sometimes applies 
when the freehold is derived by conveyance, as 
well as when it is derived by descent or other 
act of law. The better course is to consider 
the doctrine as g^fieral, only admitting of some 
exceptions, and to trace the exceptions. They 
will be found in LUtleten's Tenures, chap. 
Remitter. 

It is also to be remembered^ that no repiitter 
to an estate, turned into a right of action, can 
take place^ unless the party obtain the tmrne- 
diate freehold^ by way of estate ; nor unless 
his right gives him a title to the immediate 
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freehold; nor does the learning extend to those 
rights which once existed, but are become irre- 
mediable ; for the sole object of the law of 
remitter is to give to the party the seisin itself, 
instead of leaving in him a right to recover the 

seisin. 

The learning, however, embraces those <:ases 
in which there is a right of entry, as well as 
those in which there is a right of action (d) . It 
is also e;iLtended to titles of entry, under terms 
for years, as well as to titles of entry under 
estates of freehold; for example ; should a man, 
possessed of a term for years, be ousted by 
another person, the term would be in the wrong- 
doer, and the right or title of entry in the former- 
proprietor; and the term could not be regained- 
without a re-entry by the rightful owner, or by 
a remitter. 

And while the rightful owner is out of pos- 
session he cannot grant the term, or surrender 
it to the rightful owner of the reversion. It is 
transmissible to his representatives, or it may 
be released to the wrong-doer. 

Should the wrong-doer die while he remained 
the termor, and appoint the rightful owner to . 
be his executor, or one of his executors, it seems 
clear, on principle, that the law would instantly 
revest the term in the original owner, so that 
he would cease to hold it as executor. 

Within what time a right of entry or of 
action must be prosecuted. 

(dj Litt. § 6931 ?^ 
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» 

• The rule of the common law was, that a 
right never dies ; in other words, it was not 
barred by any lapse of time ; but it was a rule 
of the common law, that judgment for a de- 
mandant in a writ of right was, after a year 
and a day, a bar against all mankind. 

In process of time it was found convenient, 
with a view to facihtate. the alienation and ex- 
change of property, and to protect titles under 
which there had been enjoyment for a consi- 
derable time, to enact certain limitations which 
should be a bar to persons having rights, or titles 
of entry, and who neglected to prosecute them 
for a period which was deemed unreasonable. 

No subject is more interesting to those who 
are engaged in the investigation of titles, than 
to understand the periods which, under the 
statute of limitations, convert a defeasible or 
defective title, into a rightful and positive title. 

Of the several statutes, the statute of non- 
claim on fines, though not the first in date, is 
from the universality of its enactments, the 
first in importance ; more especially as it 
affords a concurrent protection with the other 
statutes. 

In many instances, from the shortness of the 
period allowed for claim against a fine, the bar 
may be complete under the statute of noii- 
claim on/fines, although the fine is levied afteir 
the commencement of the period which would, 
in process of time, and had not the fine been 
interposed, haVe barred the right. 
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The best course will be to give in the Appendix 
an abBtratt of the material parts of the several 
statutes of limitation^ as they apply to remecttes 
bj entry, or by action, or as they afford pro-* 
tection to titles depending on assurances which 
are either defective, erroneousy of lost. 

These statutes ^^e ; 

1st, 32 Hen. VIIL c. «. 

2dly, 1 Mar. skat* 2, c. 5 ; as to axivowsons. 

ddly, 21 Jas. i. c. 16. 

4thly, 10 Wm. III. c 14 ; as to retoverres. 

5thly, 4 Ann. c. 16. 

6thly, 9 Oeo. III. c. 16 ; the nullum tempm 
acrt, applicable to the crown. 

It will also be proper, after observing on 
these statutes, to notice to what extent, and 
in application to what cases^ courts of equity 
have adopted rules of limitation, hj analogy to 
the statutes of limitation. 

A fine with proclamations can operate dnly 
as a bar by nouclaim, when there is an adverse 
possession. By an adverse possession must be 
Understood an adverse title, grounded on the 
ouster, amd, in case of fneehold^ on thedisseisia 
ef the rightful owner. 

That a fine may operate with effect by non- 
claim, an estate of freehold mu^ be in one of 
the parties to the fine ; otherwise the fine, and, 
as a consequence, the proclamations, may be 
avoided by a plea of partes Jlnis nihil habuertunt 
femporejfinis hoati. 
To illustrate the proposition, that there- must 
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be adverse possession ; firsts suppose ^ to be 
tenant for years or for life, with remainder to J3 
for life, and a fine to be levied by B, whik A 
remains in possession, and consequently without 
Any ouster or disseisin of A ; this fine cannot, 
either in its inception, or eventually, prejudice 
A 9 since it cannot be necessary for A to clfiiim 
an estate of which he already has the full 
enjoyment. 

This fine, instead of barring A^ will become 
a protection to his title, its being part of the 
same seisin or ownership as that which was 
the groundwork of the fine (ej. 

It is an acknowledged rule of law, that a fine 
with proclamations will not bar any estate or in- 
terest, except such as is devested or discontinued 
befi^re the fine is levied, or by the operation 
of the fine (f). Thus a fine levied by tenant 
for life in possession, and operating under the 
authorities already noticed, to devest the re- 
version and remainders, may eventually become 
a bar to the rights of the persons in reversion 
or remainder, provided the discondnuanoe or 
devestment shall have taken place prior to the 
fine (g). 

So if A be tenant for life, with remainder to 
JB for life, with remainders over, and B enter^ 
and disseise A^ and levy a fine with pro* 

f^J Pocui ▼* MUlmry^ Hardres'sRep. 401 ; Skinner 300; Car- 
hmmfion v. Carham^ont 1 Irish TerA Rep. 567. 

(/> Prodge/n case, 9 Rep. 106 a. 

(g) Rot ▼« Pomer^ a New Bef • 1 ; Z>of v» WUUamSj Cowp. 
6ot ; 1 Irish Tena Hep* 574. 
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clamations, this fine may operate by nonclaim 
as against A^ and all persons in reversion or 
remainder. 

The contrast of these cases must suppose A 
to be a continuing tenant for life, with remainder 
to B for life, with remainders over, and a fine 
with proclamations to be levied by B. 

This fine, as it does not devest the estate 
of ^, and as the continuance of seisin in^ is 
a continuance of the seisin of all persons in 
reversion or remainder, will never, in any event, 
nor under any circumstance, bar the reversion 
or remainder (hj. 

As a person who has a base fee, that is, a fee 
derived out of an estate- tail, cannot discontinue 
the estate in remainder or reversion ; it should 
seem that the effect of a fine levied by him (ij, 
would, as has already been more fully discussed, 
cease on the determination of his estate. . 

It cannot have any operation as against those 
in reversion or remainder, because these estates 
are not devested ; although it may operate, at 
least during the base fee, as against those who 
have adverse or conflicting titles. 

In considering the bar by nonclaim on 
fines, it will be proper to advert briefly, and 
in a summary way, to the operation of the 
fine. 

1st, As against persons who have a present 
right of entry or action. 

(hJ Carhampton ▼• Carhampton, i Ir.Tenn Rep. 567; i Inat* 
298 a. (i) 10 Rep. 98. - 
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2dly, Against persons wbo have future rights 
of entry or of action. 

3dly, Against persons who have future rights 
of entry or of action, but who labour under the 
disabilities of infancy, insanity, imprisonment, 
or absence beyond seas. A more detailed and 
connected view of the subject will be found in 
Cruise on Fines, and in the 2d vol. of Practice 
of Conveyancing. 

Isty As against persons who have present 
rights of entry or of action. 

All persons of this description, unless labour* 
ing under disabilities, are bouna to make their 
entry, or bring their action within five years from 
the last proclamation of the fine ; for as they 
have immediate rights, and may pursue imme- 
diate remedies, the statute of nonclaim has an 
incipient operation against them, as soon as the 
last proclamation has been made ; but it must 
be observed, that if the same person has different 
estates, different remedies, or different causes 
of action, he is at liberty to suffer a bar to take 
place against him for one estate, or one cause, 
without being precluded, when the proper time 
may arrive, from asserting his title for another 
estate, or for another cause : for example ; if A 
be tenant for life, with remainder to B in tail, 
with remainder to A in fee, A may permit a 
bar by nonclaim, with respect to his life-estato, 
and yet a title may be asserted in respect to 
his estate in fee at the time appointed for th^ 
commencement of this estate in possession. So 

VOL. II. z 
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when A is tenant for life^ with remainder to B 
in fee, and a fine is levied by A^ and such fine 
either occasions a forfeiture, or is preceded by 
a forfeiture, the remainder-man may either elect 
to enter within five years for the forfeiture, or 
^itiiin five years after the death of ^, in light 
and by reason of the remainder in fee. 

Thus as to the forfeiture, the remainder-man 
is in the situation of a person having a present 
right of entry or of action ; and as to the re- 
meander in fee, he is in the situation of a person 
having a future right of entry or of action. 

2dly, As to persons having future rights of 
entry or of action. 

The persons who have these rights of entry 
or of action, unless labouring under inci^cities, 
must enter a claim within five years i^r the 
time at which their right of eaXxy or of action 
shall be complete by the determination of die 
rights under t^e preceding estates, otherwise 
they will be barred. 

When A is tenant for years, with remainder to 
B in fee, and A is ousted, and because the fee 
is, in terms or in effect, claimed, B 'i& disseised; 
A may enter immediately ; and cofisequently 
may bring his ejectment, and he will be bwred , 
by five years nonclaim. 

Although B may immediately bringa writ of 
entry rar disseisin, or an assize, he cannot enter 
immediately, as his right to the possession will 
not be complete till the expiration of the term, 
or till the term shall be extinguished (k). But 

(h) 1 Inst «75 b. 
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he may make his claim, or enter at any time 
withio five years after the expiration of the 
term. 

So if ^ be tenant for life, with remainder to 
B for lifoy vit& remainder to C in tail, with 
remainder to D in tail, with remainder or re** 
version to £ in fee ; each of these, persons in 
succession will have a period of five years for 
asserting his title ; and die five years is to be 
computed from the time at which the prior 
estate, if continuiag, would, haye determined* 
Thus A may enter within five years after the 
last prodantation ; B may enter within five 
years after the death of A; C may enter, &c. 
within five years after the death of the survivor 
of A and B; D may enter, &c. widiin five 
years after the death of the survivor of ^, JB, 
and C^ and the fiulure of the issue inheritable 
to the eiGftate of C, and so on, progressively; 
and the entry of any one of these tenants, or 
judgment for him in an action, will restore 
the seisin to himself, and all persons entitled 
in reversion or remainder expectant on his 
estate. 

3dly, Of the persons labouring under dis^ 
abilities. 

It is a general rule, that if the period of 
nonclaim once begins to run, it will continue 
to run, notwithstanding some subsequent dis- 
ability. Therefore if a fine be levied, and duly 
proclaimed, and A has a present or future right 
of entry, and he is free from disabilities at any 

z 2 
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time after he may lawfully enter or claim the^ 
possession, the fine will continue to run against 
him, his heirs, executors, &c. notwithstanding 
he may afterwards become disabled ; arid not- 
withstanding, he may die, leaving heirs, &c. 
who are infants, or labouring under some 
disability. 

But if the right first accrues to a person who 
is at that time under a disability, the fine will 
not begin to run against him till he «hall be 
free from disability; and successive disabilities, 
without any intermission, will continue to him 
a protection against being barred by non- 
claim : but any cessation of disability will call 
the statute into operative force, and no sub- 
sequent disability will arrest the bar produced 
by the statute. 

Whether the person entitled to a present 
right of entry, or of action, be so entitled in 
respect of an estate which was immediate or 
f4iture at the time of the last proclamation, 
such person is equally within the protection of 
the statute, when he labours under disability 
at the time when his right of entry or of action 
accrues; for example: if -4 be tenant for life, 
with remainder to B in tail, and a disseisin is 
committed by a stranger, and a fine levied, A 
must enter or claim within five years from the 
last proclamation, unless he be at that time 
under some disability ; and B must enter or 
claim within five years after the death of Af 
unless he be at that time under some disability; 
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4ui(l each of the persons lahouring under a dis- 
ability must enter or claim, &c. within five 
years after he shall be free from such disabiHty, 
or from a series of disabilities existing ¥dthout 
any interval. 

Although the ancestor may die under a 
disability, it is now settled, contrary to the 
opinion of former times, that the heir, &c. must 
make his claim within the period of five years 
(I) ; and it seems to be the sound and f true 
construction of the statute of nonclaim on fines, 
that no one, except the person to ^whom the 
right Jirst accrues, is within the protection 
afibrded by the saving clause in the statute of 
nonclaim ; and consequently, if A^ having a 
present right of entry or of action, dies while 
labouring under a disability, his heir, though 
labouring under a disabihty, must enter or 
claim within five years, or he will be barred 
by nonclaim on the , fine. 

Thus, successive ow^ers under the same estate 
cannot ^protect themselves from asserting their 
claim on account of successive disabilities ) but 
every claim must be barred by the operation 
of the fine with proclamations, unless it shall 
be asserted during the hfe of the person tp 
whom the right of entry or of action first 
accrues, or within five years from his death ; 
iwhatever may be the state of ihe rightful owner 
4a reapect of disabilities. 

(I J DiUon T. Leman; a H.BIacki. 584.^ ; 

"23 
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Krery entry, &c. or claim, to aroid the fine^ 
must, under tbe provision of the statute of Aime 
(m)y be prosecuted within one year, or it will 
be nugatory. 

Before this salutary law was passed, an entry 
or claim once made, avoided tbe operation of 
the fine ; and left the party at liberty to pro* 
secute his title, in like manner as if no fine had 
been levied. 

In point of law, the fine was avoided, and 
its operation wholly and for ever defeated. 
Mr. Serjeant Williams has given an useful note 
on this subject. 

These observations embrace that part of the 
learning on fines which is relevant to the point 
now under consideration ; but these observer 
tions form a very small portion of the learning 
which ought to be obtained respecting the 
operation of fines. 

The best mode of ascertaining the effect of 
the other statutes of limitation will be to advert 
to the remedies in general use, and to consider 
the application <^ the statutes as a bar to theae 
remedies. 

Ist, The action of ejectment is the more 
general remedy, and is always adopted when 
circumstances allow of it. The statute of 
limitations of SI James L and the statute of 
nonclaim on fines, severally give a limitatioo 
to the time within which an ejectment must be 

brought. 

>.* 

(mj 4 ft 5 Anne, c 16.. 
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To maintain an ejectment, there mqst be a 
right of entry, and unless the right of entry 
shall have been prosecuted \Fithin twenty years, 
except when there are disabilities; and when 
there are disabilities within ten years after the 
disabiUties ^ease, the statute of 21 James I. 
will be a bar to the remedy, and the statute of 
nonclaim on fines may bar the right of entry in 
the short period of five years from the time at 
which the right accrues, except when there are 
disabilities, and in that case, within five years 
after the disabilities shall cease. 

2dly, A formedon is a real action ; it is the 
writ of right of persons who are entitled under 
^m entail, or claiming a remainder after an 
estate«»tail. Formedons are divided into a for- 
medon generally ; formedon in descender ; 
formedon in remainder, or revertor. 

The first species of action is maintainable 
by the immediate donee in tail. The second 
species by the heir or issue of a donee in tail ; 
and the third species by a person who is 
entitled in remainder or reversion after an 
estate-tail. 

The Ibrmedcm seems to lie in those cases 
only in which the title depends on the gift^ and 
l&e right is to be asserted by reason of the 
gift ; for when the donee in tail, or the issue, 
or a person in reversion or remainder, obtains 
an actual seisin, or even a seisin in law, by 
reason of the determination of a prior estate for 
life, continoing in the owner of that estate, is ^ 

z 4 
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actually disseised, he himself may maintkiFi 
an assize, or a writ of entry, sur-disseisiiiy 
grounded on such actual seisin, or a writ of 
intrusion on such seisin in law ; and the limi^ 
tation to this remedy will be thirty years ; but 
ishould this person be disseised after he has 
regained his seisin, and die^ the issue claiming 
per formam doni, or the persons entitled in 
reversion or remainder, will, it is apprehended^ 
be driven to their formedon. 

The limitation to the several writs of for- 
medon was fifty years, under the statute of 
Hen. VIII. and the period is now reduced to 
twenty years by the. statute of 21 James I. c. l6i 
with an exception in favour of persons labouring 
under the disabilities of infiamcy, coverture, 
unsound mind, absence beyond seas, or impri- 
sonment; so that a person who must sue his 
formedon will be barred, unless his action shall 
be brought within twenty years from the time 
at which his right shall accrue ; or unless he 
shall labour under a disability ; and in that case 
the action must be brought within twenty years 
after the disability shall cease ; and when a fine 
with proclamations has been levied, nonclaim 
for five years, unless there has been a disability ; 
and in case of a disability, then a nonclaim for 
five years after the disability has ceased » wiU 
bar the remedy, although the period of twenty 
^years limited by the statute 21 James I. shall 
not be complete. 

In those instances alone which concern linur 
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tations to the right of actual entry, and to the 
remedy by formedon, and nonclaim on fines, 
there are exceptions in favour of persons labour- 
ing under infieuicy, &c. In all the other in- 
stances, the only (exception which was intro- 
duced is to be found in the statute of Hen. VIII. 
and the exception in that statute v^as confined 
to disabilities which existed at the time of 
passing the statute, and of course cannot be 
relevant at this day. 

The next species of remedy is for intrusum^ 
on the death of a tenant for life (njy to the 
prejudice and disseisin of the remainder-man or 
reversioner ; or for an abatement of the seisin 
of the heir whose ancestor died seised of the 
fee*simple* 

When there is an intrusion after the death 
of tenant in tail, a formedon, and not a writ 
of intrusion, is the proper remedy; and when 
there is an abatement of the seisin which 
descends to an heir in tail, a writ of formedon, 
and not a writ of entry sur-abatement, must be 
prosecuted. 

The writ of entry $ur abatement must 
necessarily be grounded on the seisin of the 
ancestor ; and therefore Jifty years is the limi* 
tation within which a writ of entry sur-abate- 
ment must be brought. It does not seem to have 
ever been supposed, that the disseisin was to 
the heir, so as to bar him, unless he should 
:bring his action within thirty years. 

(n) Booth on lte«l Actioni, chap. if. 
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Bat 10 regard to wiits of entry sua iv- 
TR IT SIGN, thirty years, or fifty years, accord- 
ing to the circumstaDces, is understood to be 
the period of limitation ; but no authority has 
been found which can be considered to bttr on 
this point, and render it clear. 

The distinctions which present themselves 

are, 

1st, The writ of intrusion must be prose- 
cuted by the person originally disseised, within 
thirty years ; and should thirty years run against 
him, before he had regained his seisin, he and 
his heirs would be barred ef all remedy. But 
should he die within thirty years, the right 
would become ancestrel^ and the heir would be 
allowed to maintain his writ of intrusion at any 
time before the expiration of fifty years from 
the original disseisin. 

The period of limitation to a writ of right is 
generally supposed to be sixty years. But the 
statute makes a difference in its limitation, when 
the disseisin is committed against the demandant 
himself; and when it is committed against an 
ancestor. 

The demandant will be barred m case he 
was disseised, and has not brought his writ 
of right within thirty years ; and should thirty 
years elapse against the disseisee, and he should 
be barred, it would follow on principle, that a 
bar to him would be a bar to all his heirs. But 
should the disseissee die before the thirty years 
are expired, the remedy of the heir would be 
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ancestrel ; and tiie heir might bring his writ of 
right at any time within sixty years, from the 
time of taking the esplees, tiz. the profits in 
kind^ or in rent. v 

A bar to a writ of right, or rather a judg- 
ment in a writ of right, is conclusive on all 
other remedies ; since this is a remedy of the 
highest nature, and puts the title on the footing 
of the mere right. But a bar to an inferior 
\rrit, or an inferior remedy, is no bar to the 
superior remedy by a writ of right. Add 
Mrhenever circumstances will admit, the claim* 
ant should try his title by every other means, 
before he resorts to the remedy by writ of 
right (p). 

It must be always borne in mind, that a fine 
with proclamations, levied during the pendency 
of the limited period of six^ years, or of thirty 
years, may be a bar to the right, and to the 
remedy by writ of right, by reason of the 
nonclaim for five years against a person who 
is not protected by the savings in the statute 
of nonclaim. The like observation applies to all 
the other remedies by real action. Therefore, 
as often as a fine with proclamations occurs 
in a title which is to be protected against a 
claimant, or against a defect in the mode of 
deducing the title, the more safe, and the more 
easy course, is to consider whether a bar has 

Co} WUianCg Notes to Sftundtr^ «ad Booth on Rool 

Actioni, 84. 
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not been produced by the statute of nonclaim 
on fines, before retort is had to the other 
statutes of limitation. 

On the other hand, it must also be remem- 
bered, that there are saving clauses in the 
statute of nonclaim on fines, while there is not 
any saving cause relevant to modern claims in 
the statute 32 Hen. VIII. c. 2. 

It may sometimes happen, that a fine with 
proclamations has been levied, and no bar 
effected by force of the fine, and yet a bar 
may have been effected under the other statutes 
of limitation, even while the claimant, or 
person having title, was protected from the bar 
of the statute of nonclaim on fines. For ex* 
an^ple : if a man should be disseised, and twenty- 
five years should run against him, and then he 
should become lunatic, or ifnder any other 
disability, and a fine with proclamations should 
be levied by the disseisor, or person claiming 
under him, and afterwards five years should run^ 
while the person so entitled, should labour under 
a disability ; in these circumstances, the fine 
would, by reason of disability, be inoperative 
to bar the title, and yet a bar would be effected 
under the statute of Hen. VIII.; since that; 
statute makes no allowance for disabilities, and 
therefore continues to run against the person 
who has the right. 

The like observation is applicable to all other 
instances which can occur under the statute 
of Hen. VIII. 
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TTie statute of 21 James I. contains excep- 
tions in favour of persons under disabilities. 
But it may happen that a person is excluded 
from the benefit of the exceptions in the statute 
of 21 James I. although under different cir- 
cumstances he might have been protected by 
the saving clauses in the statute of nonclaim on 
fines : for instance ; the twenty years may have 
begun to run, and be nearly complete, and then 
a fine may be levied. A disability existing at 
that time, would prevent the application of the 
bar by the statute of nonclaim on fines ; and yet 
the bar under the statute of 21 James I. would 
be complete at the end of the twenty years. 

These observations lead to another conclusion : 
When there are different rights^ and different 
remedies, a fine may be inefficient to bar one 
right or one remedy, and yet it may become 
efficient to bar another right or remedy. 

For instance, if a man should be disseised, 
he may either bring his ejectment within twenty 
years, his writ of entry within thirty years, or 
his writ of right within the same period. A 
fine may be levied by the disseisor, and the 
operation of that fine may be suspended, as 
against the right of entry, and consequently 
against the ejectment, by reason of infancy, &c. 
and yet the fine may eventually become a bar 
to the remedy by assize, or by writ of entry, 
or by writ of right, on the ground that all dis- 
abiUties have ceased, so as to allow the period 
of nonclaim to run. 



^ 
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The bar agwast the real action maj also be 
ccmiplete under the statute of Hen. VIIL before 
the bar against the ejectment or right of entry 
will be complete under the statute of 21 James L 
For example : should a disseisin be committed 
against a person who is a lunatic, an infant, &c. 
and he should live for thirty years or more 
under the same, or a successive disability, the 
thirty years would be a bar to the remedy by 
assisEe, writ of entry, or writ of right ; and yet 
by reason of the saving in the statute of James, 
an ejectment might be maintained; and the 
consequence of success in an ejectment, or even 
of an entry to revest the seisin, would be to 
establish a title in the rightful owner. 

These deductions are drawn from the lan- 
guage, and frmn the probable construction, of 
these statutes ; and it is possible that many of 
these points may be questionable, and even 
erroneous ; for it may be contended, when the 
right is barred by the statute of limitations of 
Hen. Vni. the right of entry is barred as a 
consequence. 

It has sometimes been said, and Mr. J. Blacks- 
si^ne (p) has favoured that conclusion, that a 
possession for sixty years, under an undisturbed 
title, gives a good title against all mankind. 

Tliis is true pnly when a disseisin has been 
committed against a person, who solely and 
alone was the absolute owner of the fee simple ;* 
or as against severs^ persons who were owners 

(pj See 1 Vol. of Abstracts p. 350. 
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of ihe fee simple, w tenants in oommoii, joint- 
tenants, or tenants by entireties. 

Ib consideriag ^ae nature of the different 
remedies^ adapted to different circumstances, it 
will be obvious that there are many cases to 
which the period of limitation of sixty years has 
no application. 

In all cases of particular estates, with ret 
mainders or reversions expectant on them, the 
right of entry, or the right of action, arises 
only from the period of the determination of 
the prior estate ; and the period of computation, 
under the statute of limitations, begins to run 
from the period of the regular determination of 
the prior estate. 

Therefore when there b a disseisin of a per- 
son who was tenant for life, or an ouster of a 
tenant for years, and a disseisin of the free- 
holder; and there were sAicoessive estates for 
life, in taii or in fee, it is w^ ascertained that 
each succeeding tenant will be entitled to make 
bis entry, or to br6ig his action, within twenty 
years from the time when his right accrues ; 
that is, from the time at which he would have 
had a right to the possession, in case the seisin 
under which he became entitled, had not been 

disturbed. 

The general principle, ami the effect of the 
statutes of limitation, is to arrange claimants 
into different classes; namely, as entitled to 
the whole fee simple as taken from them by 
Hisspjsin. or entitled to particular estates^ or to 
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the reversion or remainder in fee expectant on 
a prior particular estate* 

The writ of right is in general founded on it 
seisin of the fee-simple ; conferring the right 
to the immediate freehold. But it may be 
maintained by a person who, by himself or a 
jointenant (q)^ was seised of the freehold under 
one estate, and of the inheritance under another 
estate (r) ; but then the inheritance must, it 
is apprehended, have been expectant on an 
estate merely of freehold, and not of inheritance, 
and seisin of the freehold by wrong (s) ; or by 
a title which is defeated by a better title (tj^ 
will be sufficient to maintain the writ. 

The writ of entry sur abatement must also 
be grounded on a seisin in law of the fee ; but 
the writ of entry sur intrusion may be founded 
either on a seisin in fee, or a seisin for life, but 
not on a seisin in tail (u) . It must also be 
grounded on an intrusion, after the death of a 
person who was merely a tenant for life, and not 
after the death of a tenant in tail fs) ; or even 
of a tenant in tail after possibility of issue 
extinct (y). 

The writ of entry sub disseisin, or writ 
of assize, must, by the common law, be grounded 
on an acttuil seisin of an inheritance, either in fee 
or in tail, or of the actual freehold for life (zj . 

' (q) 1 Init. aSi. (r) Ibid. (t) litt. § 48*. 

(t) 1 Inst. 381 a. (u) Booth on Real Actions^ chap. ir. 

(x) F. N. B. 509, 8 Rep. 179 b; BoMi on real Actions, 18^. 

(y) Bowie' f^ case, 11 Rep. 8o. 
^ (x) BooAf 177« 210. 263. 
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With these different circumstances end the 
periods of limitation for sixty years, fifty ♦years, 
and thirty years. 

The only other period is of twenty years, and 
it is designed for persons who cannot maintain 
ci^er a writ of right or a writ of entry. 

These are, 

1st, Devisees who never were seised by them-* 
selves^ or others, and therefore have no other 
remedy than by ejectment. 

Sdly, Persons who claim by force of the gift 
in tail, and therefore must bring a formedon or 
an ejectment. 

And lastly. Persons who have merely a right 
of entry for a condition broken, &c. or who 
choose to prosecute a remedy by entry, in 
preference to a real action. 

All rights to make an entry must be pro- 
secuted within twenty years after the right of 
entry accrues, unless there be disabilities, and 
then within ten years after the disabilities shall 
cease. Thus persons who have a present right 
of entry must enter within twenty years, unless 
labouring under some disability; and then 
within ten years after the disability shall cease ; 
and persons who have future rights of entry, 
must enter within twenty years after these rights 
shall be complete, unless they can claim the 
protection and benefit of the saving in the sta- 
tute of limitations, and then within ten years 
after they shall be free from disabilities. 

* Id fome booki misprmted^^r^y. 
VOL. II. A A 
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But it is to be observed, that though more 
than ten years shall have run after the disabili* 
ties shall have ceased, there will 4iot be any bar 
until the original twenty years are also com- 
plete ; and it is always to be remembered, that 
the period of limitation may be restricted and 
brought into a narrower compass, by the opera- 
tion of a fine with proclamations, and the statutes 
of nonclaim on fines. As the statutes of limi- 
tation operate in the mode of barring the 
remedy, a bar to an ejectment will not neces- 
sarily be a bar to a writ of entry, or the like 
remedy. 

To consider the several divisions under which 
this head has been classed. 

First, Devisees, as such and by force of the 
gift, have no other remedy than by entry. For 
want of seisin they cannot prosecute a real 
action (a). This observation must be confined 
to devisees, ^tiasi devisees ; for after they have 
obtained a seisin, they are, as already noticed, 
in the same predicament with other persons who 
have been in the seisin ; and may maintain a 
writ of right, a writ of entry, or the like action, 
in the same manner as if they had been feofiees, 
grantees^ &c. and seisin had been delivered to 
them, or those connected with them in privity. 

Thus, when a gift is made bjf will to one for 
lilfe, wil^ remainders over, the seisin of the 
tenaAit for life is a seisin to those in remainder, 
to enable them to maintain a writ of entry, &c. 

(a J 1 Inst. Ill ; a Schoales and Lefroy, 104. 
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The only other class of persons who may 
enter, but cannot bring an action, are ; 

1st, Persons who have a right or title of 
entry for a condition broken. 

2dly, Persons who have a right or title of 
entry under particular statutes ; as the statutes 
of mortmain^ 8ic. \ and, 

Sdly, Persons who have a right or title of 
entry by reason of a chattel interest ; as, till 
debts shall be paid, or to levy the arrears of an 
annuity, as in Jernmott v. Cooky (h) , or by rea- 
son of a term converted into a right of entry, 

SECONDiiY, A donee in tail by will, after he 
has obtjained a seisin by himself, or by the 
owner of a particular estate, may, in the former 
case» maintain a writ of entry ; and in the latter 
case, maintain a formedon. In the mean time, 
an entry, or an ejectment, which pre-supposes 
^ right of entry, is the only available remedy. 

Thirdly, Persons of this class are, in 
effect, already considered. 

In general a real action may be maintained 
whenever an ejectment will lie. The exceptions, 
or the greater part of them, have already been 
noticed. The converse of the rule, however, is 
not -true. Sometimes, as in the case of a dis- 
continuance, the rightful owner may have s^ 
remedy by formedon, although he is precluded 
by the effect o\ the discontinuance from the 
remedy by ejectment. In other cases, as when 
there is a descent which has toUed the entry, 

(h) Raym. Rep. 135; i Lev. 170. 
A A 2 
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a man may be barred of his remedy by entry, 
and consequently of ejectment, and yet be at 
liberty to prosecute a real action ; for, although 
the remedy by ejectment is barred by the sta- 
tute of limitations, by reason that twenty years 
have elapsed, &c. none of the statutes of limi« 
tation may have barred the remedy by real 
action : for example ; a man is disseised, and 
twenty years have run ; the twenty years are a 
bar to his ejectment; but a writ of entry sur 
disseisin, or a writ of right, will lie for him 
within thirty years. 

Again ; A dies seised, leaving B his heir at 
law ; and jB is disseised by the abatement of C ; 
and twenty years elapse ; ^B is driven to his 
writ of entry sur abatenient ; inasmuch as he is 
barred of his remedy by entry or ejectment. 

The like observation applies to an intrusion : 
and when the disseisee dies before he is totally 
barred by the statute of limitations, then, as 
sixty years are the limited period for barring 
the right under the seisin of the ancestor ; and 
as fifty years are the period for barring the 
remedy sur abatement, or sur intrusion, the heir 
who may be barred of the remedy by ejectment 
or entry, will necessarily be driven to the writ 
of right, or to the writ of entry sur abatement, 
or to the writ of entry sur intrusion, or to the 
writ of entry sur disseisin ; as one or the other 
writ shall be adapted to his case> so as to 
enable him to avoid the bar of the statutes>of 
limitation. 
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A few general observations may be offered, 
and they will be equally relevant to the several 
statutes of limitation. 

1st, Although joint-tenants and coparceners 
have a seisin per my et per tout^ yet it is agreed, 
that when there is a disseisin of both, one of 
them may be barred by the statute of limita- 
tions, although the statute shall not have effect 
as a bar to the other of them (c) . 

From the nature of things, however, this 
can happen, only in cases falling within the 
exceptions of the statutes of nonclaim on fines, 
and the statute of 21 James I. 

As between strangers, and one of several 
joint-tenants, &c. the continuance of seisin in 
one joint-tenant, or tenant in common, or copar- 
cener, is a continuance of the seisin in all. 

But one joint-tenant, tenant in common, or 
coparcener, may, by an actual ouster, exclude 
his companion from the seisin, and gain a title 
by nonclaim on a fine, or by the statute of 
limitations; and by an actual ouster, which 
may now be understood any act which denies 
the title of the co-tenant, may disseise his 
companion, so that the statute of limitations 
may begin to run (d). 

2dly, The statutes never run against a man 
while he continues in the seisin ; and therefore 
a mai> must be ousted of his term, or disseised 

(ej Roe T. Rowbton, a Taunt 441. Ctf^ Supnu 

A A 3 
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of his freehold, before the statute of limitations 
will ha\^ any operation against him. 

In modern phraseology this is called adverse 
possession ; and by adverse possession must be 
understood, as far as respects estates of free- 
hold, a seisin under a wrongful estate. 

In what cases, and to what extent, courts 
of equity admit the application of the analogy 
of the statutes of limitation. 

The first and most prominent rule is, that 
nonclaim on a fine by a mortgagor, or by a 
mortgagee, will not bar the other of these 
parties (d). 

3dly, A fine by a trustee will not bar his 
cestui que trust ; and a fine of cestui que trusty 
while he holds as suchj will not bar his trustee. 

But as between a mortgagor and a mortgagee, 
the equity of redemption of the mortgagor may 
be barred by the lapse of twenty years ; and in 
case of disabilities, then of ten years after the 
disabilities cease, without any recognition of 
his title to redeem. 

The cases on this point, with their qualifi* 
cations and exceptions, are stated in Powell on 
Mortgages (ej. 

The rule is adopted in analogy to the time 
allowed for prosecuting a right of entry under 
the statute of 2lJamesL c. 16 (f). 

(d) PofateH on Mortgages 219,^282. 

(e) 408, HiHjle V. Healy^ i Ves. and Beames 540. 
(/) I Ves. and Beames 539. 
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. In Clay y. Smith (g)^ Lord Keeper Henley 
observed ; 

' " 1st, What is the length of time to bar a 
bill of review ? 

" 2dly, From what period the time is to be 
computed ? 

" To the first : twenty years is the proper 
period. Edwards v. Carrol settled this point. 
. " Nothing can demand the assistance of the 
court but conscience and reasonable diligence; 
laches and neglect are discountenanced here; 
and therefore it was necessary to introduce a 
hmitation. 

" Lord North says right, viz. " that there is 
no settled limitation to a bill of review ; yet 
after twenty years I will not reverse, but for 
very apparent error. As the court had not 
legislative power, the court could not limit the 
time ; but as soon as the parliament had limited 
the time of bringing actions at law, courts of 
equity adopted the rule, and applied the par- 
liamentary rule to equitable cases. Twenty 
years is fixed by 10 William III. to bring error 
of fine or recovery/' 

In D(me v. Beardsham (h)^ th6 defendant 
could not obtain relief, as devisee of copyhold 
lands, which had descended to the customary 
heir, subject to a trust created by the will, 
because twenty years adverse title, not merely 
possession, (for the devisee had held the pos- 
session a tenant,) had run as between the heir 

Cg) Ambl. 647 ; 3 Bro. C. C 640. (h) x Ch. C. 39. 

A. A 4 
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and the devisee, though the heir was constrac- 
lively a trustee for the devisee. 

In this case Davie agreed for the purchase of 
certain copyhold lands, which were surrendered 
out of court to his use. fiefore admittance lie 
died, having copyholds, and having made his 
will after the said contract, and thereby devised 
to the plaintiff (who was then, and at his death, 
his visible heir) all his copyholds; after his 
death, his wife being priviment enseint at his 
death, was delivered of the defendant's wife, 
who then became the heir of the devisor. 

The plaintiff taking it for granted that the 
copyholds so contracted for did not pass by the 
will, suffered the heir to be admitted, and held 
the same of the heir for twenty years, and paid 
her rent for that time. 

Afterwards the plaintiff exhibited his bill 
to have those copyhold lands decreed to him. 
And it was, on the hearing, declared by the 
court, that it was clear the said copyholds so 
agreed for did pass by the will to the plaintiff, 
for that the purchaser had an equity to recover 
the land ; and the vendor stood trusted for the 
purchaser, and as he should appoint, till a con- 
veyance executed. It was ruled, that if upon 
articles for a purchase, the purchaser dieth, and 
devise th the land before the conveyance exe- 
cuted, the land passeth in equity ; but inas- 
much a.^ the plaintiff had admitted the title to 
1^ in the heir, and paid her rent, and agreed 
so to • do, the court should not decree it, but 
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declared, if the plaintiff had come in time^ it 
was proper to be decreed. 

Thus twenty years was a bar to the equity 
of the devisee. 

In Earl Cholmondely and Darner y. Lord 
Clinton (i)j his honour the late Master of the 
Rolls, on that head of argument for Lor4 
Clinton^ which relied on the possession of him- 
self and his father for twenty years and upwards, 
as. owners, subject to an existing mortgage, 
observed, 

^^ It seems to me that there is no room in 
this case for the operation of the statute of 
limitations. 

** There is a possession of twenty years ; but 
not in the character of oxsmer of the legal 
estate J nor under any claim of being so entitled. 
The subsistence of the mortgage has been all 
tlong recognised, and nothing but the equity 
of redemption was ever claimed by Lord 
CUntm* Even at law, it is not mere possession 
that is sufficient to bar the claim of the true 
owner. There must be something tantamount 
to a disseisin. Now though there may be what 
18 deemed a seisin of an equitable estate, there 
can be no disseisin of it ; first, because the dis- 
seisin mu:st be of the entire estate, and not of 
a limited and partial interest in it; the equitable 
ownership cannot possibly be the subject of 
dLiBseisin ; and secondlv, because a tortious act 
can never be the foundation of an equitable title. 

(ij 9 MerriTalei 357. 
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^^ In the case of Hopkins v. Hopkins (l)^ Lord 
HardtsnckCf speaking of the analogy between 
ases and trusts, says, ^^ it is very true this would 
" not have been endured if courts of equity 
^' had not in general allowed these trust-estates 
^^ to have the same consideration in point of 
^* policy with legal estates, and given the same 
^' power to ceMui que trusts with respect to alien« 
^' ations, as if it was an use executed. There* 

fore a tenant in tail of a trust may bar his 

issue by a fine ; a tenant in tail of a trust, 
" remainder over, may dock the remainder by 
** a common recovery ; nay, some go so for 
" as to say he may do it by feoffment only. 
^^ But all these are common assurances, slnd 
^ rightful methods of conveying estates ; for 
^^ it was never allowed that in trust-estates, a 
^^ like estate may be gained by wrong, as there 
'^ might be of a legal estate ; therefore, on a 
^ trust in equity, no estate can be gained by 
^^ disseisin, abatement, or intrusion. It is true it 
^^ may happen so upon a trustee, and ia con- 
*^ sequence the cestui que trust may be affected, 
^^ but that is on account of binding the legal 
^ estate ; but on a bare trust no estate can be 
^^ gained by disseisin, abatement, or intrusion, 
** while the trust continues.'* 

^' If George Earl of Orford had died seised 
of t^e legal fise, the late Lord Clintony who 
entered on his death, would have gained ao 

(0 I Atk. 581. 
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estate by abatement, which could only be 
defeated, in the first instance, by entry ; and 
after a descent cast, by action. And after 
twenty years continuance of the possession, no 
ejectment could have been maintained. 

" But equity does not acknowledge that Lord 
Clinton^ by entering without title, gained any 
equitable interest in the estate, and the legal 
interest he does not profess to have acquired. 
An equitable title may, undoubtedly, be barred 
by length of time, but it cannot be shifted or 
transferred • What was once my equity, may, 
by my laches^ be wholly extinguished ; but it 
cannot, without my act, become the equity of 
another person. It does not therefore follow 
that an equity can be acquired by length of 
possession, because by length of possession it 
may be barred. Here it is admitted that the 
equity of redemption subsists ; and so long as 
it subsists, thd question to whom it belongs, 
must remain open. Somebody is entitled to 
redeem, and to have a conveyance of the legal 
estate. To whom is the court to direct the 
conveyance to be made ? to him who shows a 
title ? or to him who has nothing to show, but 
a possession of twenty years 'i \i to the latter^ 
then a twenty years possession must constitute, 
not merely a bar, bat a positive title to an 
equitable estate. Lord Hardmcke's position 
would no longer be true, for disseisin, abate- 
ment, or intrusion, would be availal^ modes of 
acquiring equitable .estates. 
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<^ It will not be disputed that an equity of 
redemption, is an equitable right, for it is only 
in equity, that after forfeiture it has an exist-* 
ence ; and although the equitable ownership be 
in the mortgagor, jet his possession is of a more 
precarious nature than that of any other cesttd 
que trust. In general a trustee is not allowed 
to deprive his ce^^ia que trust of the possession; 
but a mortgagee may assume the possession 
whenever he pleases ; and therefore a mortgagor 
is called tenant at will to the mortgagee, and, 
in point of possession, he is so even in equity; 
for a court of equity never interferes toprevent 
the mortgagee from assuming the possession. 
It cannot be said, therefore, that Lord CUntarij 
who acknowledged the title of the mortgagee, 
has had any other than a precarious and per- 
missive possession, which would be insufficient 
for the acquisition of a right, even supposing 
that by any possession an equitable right could 
be acquired. By the civil law, prescription 
can only run in favour of him ^^ gui, neque vi, 
neque clamy neque precarioy possidet" A per- 
missive possession, however long it might, in 
point of fact, have endured, could never ripen 
into a title against any body, for it was not 
considered as the possession of the precarious 
occupier, but of him upon whose pleasure its 
continuance depended. 

^ Lord Hardwicke somewhere says, that a 
cestui que trust may disseise his trustee ^ and gam 
the legal estate. Doubtless the legal estate 
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may be gained by disseisin. The ccitui que 
trust may have a substantive independent pos- 
session ; but a mortgagor never can disseise his 
mortgagee * ; why ? because his possession is 
not properly his own, but that of the mortga- 
gee. In Harmood v. Oglander (n)^ it was con- 
sidered as doubtful whether the trust continued 
to subsist, or whether the long possession had 
not disseised the trustee himself; but it was 
conceived by Lord Alvanleyj first, and after* 
vards by the present Lord Chancellor, that if 
it subsisted, and if the trustee could recover as 
having the legal estate^ it would follow that the 
right of one of the cestui que trusts could not 
be barred by the length of time during which he 
had been out of possession. On that principle 
Lord Macclesfield^ in the case of Lawley v. 
Lawley (o)j over-ruled the plea of the statute 
of limitations, on the ground that the legal 
estate was in trustees. 

** There, in a marriage settlement, one of the 
trusts was, if the wife survived, to pay to her 
the rents and profits of certain lands, as the 
same were at that time let. The husband 
during his life greatly increased the rents of 
the estate ; and upon his death the wife en- 
joyed the whole of the rents, making no dis- 
tinction between the original and the additional 

^ This proposition is too general. A feoffinent would be 
a legal disseisin. 
{nj 6 Ves. 199 ; 8 Ves. 106* (oj 9 Mod. 32. 
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rent. About fourteen years after her death, 
the heir at law filed a bill for the purpose of 
recovering the surplus rents. The statute of 
limitations was pleaded, and on the ground I 
have stated, that the estate was in trustees ; 
Lord Macclesfield disallowed the plea. Now it 
is perfectly clear, that under any other circum- 
stances the demand for those rents would have 
been barred ; but it was conceived, that so long 
as the trust subsisted, so long it was impossible 
that the cestui que trust could be barred. The 
cestui que trusts could only he barred by barring 
and excluding the estate of the trustee. In the 
present case the trust subsists. The mortgagee 
is trustee of the legal estate for the persoQi who 
has the equity of redemption. And I am of 
opinion that the person who has the equity of 
redemption is the plaintiff, Mrs. Darner^ as the 
devisee of Horace Earl of Orford. For as there 
could be no disseisin of an equitable estate, 
there was nothing to prevent him from devising 
this interest ; and the general words of his will 
are sufficient to include it. 

" But against that judgment there will pro- 
bably be an appeal, should the opinion of the 
court of King's Bench, on the legal question, 
render an appeal necessary.*' 

And unless the analogy be applicable, as 
between two persons having conflicting rights 
in equity, respecting the equitable ownership, 
the operation of the rule would be very 
limited. 
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And in Lkwellin v. Mackwwth (p)^ the 
defendant's counsel insisted that the plaintiff 
was barred by the statute of limitations. In 
answer, it was said, that this is a trust which 
the plaintiff claims; and, therefore, that the 
statute of limitations did not extend to this 
case. But Lord Hardwickes opinion was, 
that that was not a sufficient answer, for that 
rule only holds between cestui qm trust and 
trustee ; but does not extend to the case of a 
stranger, for a stranger is equally obliged to 
claim the benefit of a trust within the time 
appointed by the statute, in case of a trust 
estate, as if it had been a legal estate. 

There is, he added, hardly any ancient 
family but there are long terms in the hands of 
trustees ; and if strangers might be allowed to 
lay claim to them, after any length of time, it 
might be greatly inconvenient ; and as it is a 
stranger that claims the benefit of this trust in 
the present case, the length of time must be a 
bar. 

In Llewellin v« Mackzs?orth^ the legal estate 
was in a trustee, and the contest was between 
several persons claiming the benefit of the 
trust. 

So in Basket v. Pierce (q) , the Lord Keeper 
v?QA of opinion, that the fine of a cestui que trust 
in tail and nonclaim would bar the equitable 
remainder-man in tail ; for equitable rights are 

(p) Bam. Ch. Cas. 449. (q) 1 Vera. 226. 
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as well to be bound by fine as actions and 
titles at law : and though he suffered the plaintiff 
to bring an action in the name of his trustee, 
he declared his opinion to be, that the plaintiff 
was barred. 

But in Hopkins v. Hopkins (rjy in the 
year 1738, while Uewellin v. Mackworth was in 
1748, the language ot Lord Hardwicke vf^s 
very different from that which he subsequently 
held in Llewellin v. Mackworth^ and seems to 
be a correction of his own doctrine advanced 
in that case ; for he said, ^^ it was never 
allowed, that in trust-estates a like estate may 
be gained by wrong, as there might be of a 
legal estate ; therefore, on a trust in equity, no 
estate can be gained by disseisin, abatement, 
or intrusion. It is true, it may happen so upon 
a trustee, and in consequence the cestui que 
trust may be affected, but that is on account 
of binding the legal estate ; but on a bare trust 
no estate can be gained by disseisin, abate* 
ment, or intrusion, whilst the trust continues.'' 
In Bandy. Hopkins (s)^ Lord Redesdale% 
language was, ^^ the statute of limitations does 
not apply in terms to proceedings in courts of 
equity ; it applies to particular actions at com- 
mon law, and limits the time within which they 
shall be brought according to the tiature of 
these actions ; but it does not say there shall 
be no recovery in any other mode of proceeding. 

(r) 1 Atk. 591. ' ($) % Schoalet and Lefroy, 4118. 
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The first part of the preamble applies to particu- 
lar writs ; the second part to quiet possessions, 
and the enactment proceeds on the first only. 
At the time of passing that act in this country, 
£Ijreland] suits in equity were very common ; 
and the manner in which courts of equity had 
considered the statute of limitations in England 
was well understood. Therefore this act must 
be considered as having passed with full know-* 
ledge on tlie part of the legislature of the con- 
struction put upon a similar statute in England, 
in proceedings in courts of equity ; and that 
courts of equity would not probably be con- 
sidered as affected by it, otherwise than as 
courts had been considered asf affected by the 
£,nglish act, that is, it would be considered as 
a^cting equitable titles,, and equitable titles by 
analogy to it. 

^^ There are certain principles on which courts 
of equity act, which are very well settled. The 
cases which occur are various, but they are 
decided on fixed principles ; courts of equity 
have, in this respect, no more discretionary 
power than courts of law. They decide new 
cases as they arise, by the principles on which 
former cases have been decided, and may thus 
illustrate or enlarge the operation of those 
principles ; but the principles are as fixed and 
certain as the principles on which the courts of 
common law proceed* 

^^ Nothing is better established iq courts of 
^^^^Ji (^nd it was established long before this^ 
VOL. II» B B 
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act) than that where a title exists at law, and 
in conscience, and the effectual assertion of it 
at law is unconscientiously obstructed, relief 
should be given in equity ; and that where a 
title exists in conscience, though there be none 
at law, relief should also, though in a different 
mode, be given in equity. Both these cases 
are considered by courts of equity as affected 
by the statute of limitations ; that is, if the 
equitable title be not sued upon within the 
time within which a legal title of the same 
nature ought to be sued upon, to prevent the 
bar created by the statute, the court, acting 
by analogy to the statute, will not relieve. If 
the party be guilty of such laches in prosecuting 
his equitable title, as would bar him if his title 
were solely at law, he shall be barred inequity; 
but that is all the operation this statute has or 
ought to have, on proceedings in equity ; and 
the statute having been made in this country, 
after these principles had been fully established 
by the decisions of the courts of equity in 
England, on the statute of limitations made in 
that country, it must have been the intent of 
the legislature here to leave it open to coo its of 
equity, guided by their established principles, 
to determine how far the statute should be 
applied to their proceedings. If a court of 
equity goes beyond the line which it ougdt to 
adopt as its limit, there is a court of last 
resor* which may correct its errors : if that court 
should act, so as to alter, instead of declaring 
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the law, the legislature may interfere; but if 
the court of last resort decides^ and the legisla- 
ture acquiesces, the law must be taken to be 
according to the decision/' 

And in Mddicot v, O'Donel (tjj Lord Man- 
ners said, ^' Can the court give relief to a person 
sleeping on his rights for twenty ^^leven years? 
Can this court listen to the case, and inter* 
pose its relief? I think it utterly impossible* 
^ The court will stand neuter ; and say, length 
of time and acquiescence have deprived you 
of relief. It has been suggested/' be added, 
^* that I lay too much stress upon length of 
^^ time; and I attach more credit to it, than 
^^ Lord RedesdalCi or any of my predecessors 
^^ have done. I confess I thii^k the statute of 
limitatioi^ is founded upon the soundest 
principle and the wisest policy ; and that this 
court, for the peace of families, and to quiet 
titles, is bound to adopt it in cases where the 
equitable and legal title so far correspond, 
^^ tlmt the only di^rence between them is, 
^^ that the one may be enforced in this court, 
** and the other in a court of law/' 

And his lordship, after noticing the observa- 
tion of Lord Camden in Stmth v. CUty (uj, 
observed, ^^ now, I think that Lord Camden has 
put it, that he wiU consider an equitable right 
barred in the <same manner as a legal title 
would be in a possessory action at law/' 

(O 1 BiOl ftM BeaUy, 156. (uj 3 Bfo. C. C. 639- 

B B 2 
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" And in cases of fraud where the fecta con- 
stituting the fraud are known, where there is 
no subsisting trust or continuing influence, the 
same principle will apply (u). In the case of 
Havenden v. Lord Annesley (x)y decided by 
Lord Redesdakf and in the cases there referred 
to, this piinciple is laid down, that if the equit- 
able title is not acted upon in the same time the 
legal title should, it is barred. And in Band 
V. Hopkins (y) , Lord Redesdale lays down the 
same doctrine. And I would r^fer also to the 
case oi Bonny v. Ridgard (zjj cited, Andrew 
V. Shrigley (a)^ Townshcnd v. Tovmshend (hj^ 
where the same principle is recognized and 
acted upon (c). 

^' I think then I stand well supported by prin- 
ciple and authority, in saying that this court 
is bound to regulate its proceedings by analogy, 
or in obedience, to the statute of limitations/' 

Also in Burke v. Crosbie (d)y l^oxd Mcamers 
observed, ^^ it is admitted, that length of time 
may be a bar to an equitable title ; and that a 
married woman is bound by a decree to whioh 
she and her husband were parties/' 

He proceeded in another part of the judg- 
ment (e)f to observe, a ** court of equity is 
not to impeach a transaction on the ground of 

(u) \ Schoalet & LefFoj4i4. (x) a Schoales & Lefroy, 667. 
(y) 1 Schoalet U Lefiroj, 428. (t) 4 Bro, C C 138. 

(a) 4 Bro. C. C. 125. (h) 1 Bro. C. C. SSOk 

(c) See Beckford v. Wade^ 17 Ves. jun. 87. 

(d) 1 Ball And Beatty, 503. (ej p. 636, 
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fraud, where the &ct of the alleged fraud was 
within the knowledge of the party sixty years 
before. On the contrary, I think the rule 
has been so laid down, that every new right 
of action in equity that accrues to the party, 
whatever it may be, must be acted upon at 
the utmost within twenty years. Thus, in the 
case of redemption of a mortgage, if the mort- 
gagee has been in possession for a great length 
of time, but has acknowledged that his posses^ 
sion was as mortgagee, and therefore liable to 
redemption, a right of action accrues upon that 
acknowledgment. But if not pursued within 
twenty years, it is like the case at law of a 
promise of payment beyond the six years, and 
non assumpsit infra sex annos pleaded ; and^ so 
in every case of equitable title {not being the case 
of a trustee whose possession is consistent zvith the 
title of the claimant^ it must^be pursued within 
twenty years after the title accrues. This was 
so considered by Lord Camden^ in Smith v. Clayj 
referring to Jenner v. Tracy (f)^ that the same 
length of time should bar a redemption that 
would bar any other equity. In Floyer v. 
Lofcington (g)^ it is laid down by Sir Joseph 
JekyU^ that as the statute of Umitations had^ in 
the case of lands after twenty years possession^ 
barred the plaintiff of his entry or ejectment^ so 
the court of equity^ in imitation of that laWj 
would not allow the mortgagor to redeem the 

(/? 3 P. Wmt. 287, note B. (g) 1 P. Wmi, afo. 

B B 5 
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mortgage after the mortgagee had been twenty 
years in possession. It seems to me, therefofe, 
that the statute of limitations would of itself 
be a complete bar to the relief sought on this 
bilU as it is impossible that iany new right of 
action could have accrued since 1735.^ 

In Havenden v. Lord Jnnesley (h)j Lord 
MedesdaU said, ^^ I have looked at a great num- 
ber of cases (i) for the purpose of seeing how 
far this rule has been adopted at different 
times ; and I think it is impossible not to see 
that courts of equity have constantly guided 
themselves by this principle, that wherever the 
legislature has limited a period for law pro^ 
ceedings, equity will, in analogous cases, con- 
sider the equitable rights as bound by the same 
limitation/' 

The law of courts of equity on this subject, 
is not become so precise and definite as to ad-^ 
mit of clear and definite rules, or of a statement 
of d^ actions^ by way of rule. 

Expressions of eminent judges in courts of 
equity will show the progress which has been 
made towards a settled rule ; and for that reason 
more ample extracts have been, and will be 
given on this head, than are consistent with the 
general plan of this work. 

From the cases it will be collected that the 
courts of equity have to apply the analogy, 

ChJ a Schoaleg and Lefroy 607. 
(0 See Caaes in page 382, 
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Ist, Between trustee, and his cestui que 
trust : 

2dljr, Between mortgagor and mortgagee : 

Sdly, Between the mortgagor or trustee on 
the one part ; and on the other part, a person 
who claims adversely in opposition to the title 
under which the mortgage was made^ or the 
trust created : 

4thly, When all parties admit the title of 
the mortgagee or trustee ; but there are dif-* 
ferent claimants of the equity of redemption, 
or of the benefit of the trust under conflicting 
titles; and one of them has an adverse possession. 

And courts of equity have to consider the 
exceptions arising first from fraud ; secondly, 
from implied trust ; and thirdly, from the dis- 
abilities of infancy, coverture, &c. 

1st, As between a mere trustee, and his cestui 
que trust, the trustee cannot set up his posses- 
sion as adverse to that of his cestui que trust. 
The possession is consistent, and not adverse. 

Eepiity will in this case interpose against 
any attempt of the trustee to protect himself 
from the performance of the trust. 

Thus, in Hwendenv. Lord Annesletf (k). 
Lord Redesdale observed, that if a trustee is 
in possession, and does not execute his trust, 
the possession of the trustee is the possession of 
the cestui que trust ; and if the only circwn^ 
stance w, that he does not perform his trust, his 

(k) % Schotfet and Lefrey, 607. 
B B 4, 
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possession operates nothing as a bar^ because 
his possession is according to his title. This, 
it is to be remembered, is the language of a 
judge in a court of equity, defining the rights 
between a trustee and his cesttd que trust 

And in his Treatise on Pleadings (kjy Lord 
Redesdale has observed, 

^' Wherever a person comes in by a title 
opposite to the title to a trust-estate, or comes 
in under the title to the trust-estate, for a 
valuable consideration, without fraud, or notice 
of fraud, or of the trust, a fine and nond^im 
may be set up as a bar to the claim of a trust. 
When a fine and nonclaim are set up as a bar 
to a claim of a trust, by a person claiming under 
the same title, it is not sufficient to aver, that 
at the time the fine was levied the seller of 
the estate, being seised, or pretending to be 
seised, conveyed ; but it is necessary to aver 
that the seller was actually seised. It is not 
indeed requisite to aver, that the seller was 
seised in fee ; an averment that he was seised 
ut de libera tenemento^ and being so seised, a 
fine was levied, will be sufficient. 

^^ But the rule applies only to trustees under 
declared trusts. When a person becomes a 
trustee constructively, then the analogy of the 
sta^tute may be applied (^/^. Daviey.Beard$luun 
is a practical application of this doctrine. And 

CkJ Mitford, pi. 203; a Freeman flt. 
(I) 3 Schoales and Lefiroy 633. 
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Lord Manners observed (l)^ " That in cased 
of trusts, and of constructive fraud, equity Mrill 
regulate its decisions by analogy to the statute 
of limitations, although it be not bound by it/' 

And it seems that a fine msty bar a cestui 
que trust claiming under a conflicting trust, 
in opposition to another cestui que trust (m)^ 
who levies the fine. 

Thus in Perwill v. Luscomb (n) , the language 
of Sir Joseph JekyU was, ^^ The statute of fines 
bars him who has a legal title, if he does 
not enter within five years; and him who has 
an equitable title, if he does not bring his bill 
within five years, which amounts to an entry/' 

And a cestui que trust may, by feoffment 
or adverse entry, devest the estate of his 
trustee ; and may, by a fine with proclamations 
directed to that object, bar the trustee by 
nonclaim. This was admitted by Lord Hard^ 
wicke (o). 

Even the title under an attendant term of 
years may be barred by the cestui qtie tru£|t, 
when there is clear and distinct evidence that 
he claimed to hold adversely, and in opposition 
to the trustee (p). 

And a trust, arising by implication or con* 
struction of law, is confessedly a case in which 
time may run adversely between the trustee and 
cestui que trust, so as to bar the ceriui que trust. 

fl) Ball and Beatty, 119. 

CmJ Basket v. Piercct 1 Ven 326. (nj Moadqr 7s. 

Co) I Atk. 591. (pj Rrteman ▼• SumeSf 1 Vent ss» 
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2dly, As between mortgagor and mortgagee^ 
while that relation continues, and is acknow'^ 
ledgedy lapse of time will not be a bar ; but 
from the time the mortgagor or mortgagee 
begins to hold as owner, th^a the analogy 
aj^lies. The mortgagor is bound to pursue 
his right to redemption within the limited 
period ; and the mortgagee may , subject to the 
relief afforded by equity, lose his estate in like 
manner as any other legal owner may lose his 
legal title, by the bar of the statute of 
limitation. 

The relative situation of the parties however, 
calls, even at law, for more strict and cmnplete 
evidence of ouster, disseisin. Sec; and it rarely 
happens that a mortgagee is barred by fine, 
since the evidence of his title is preserved by 
the payment of interest, &c. (p). 

The exclusion of the title of a mortgagee is 
more generally referred to the presumption of 
payment of the mortgage»money, and a recon- 
veyance of the legal estate* 

ddly. In a case of this description, the tide 
ia metely legal, and the parties must stand er 
&11 by their legal rights (q). Hence the ol>* 
senration of Lord Akoideiff in Harmood v. 
Qglamder (r) , <^ If the partaea are entitled tX 
law they must prevail/' 

The trustee, on behalf of the ctMtui jfue trust, 
or the cestui que trust in xh^ name of tb^ 

if) lVrwor'8 caie, 3 Rep. 77. 

(q) 3 Scboales and Lefroy, 70. S26. (r) 6 Ves. 415- 



UNDER STATUTES OF LIMITATION. 579 

trustee, must assert the title ; and equity, 
except in cases of fraud, or of constructive 
trusts for the benefit of infants, &c. cannot 
interpoae on behalf of the cestui que trust; 
on the other hand, the person who obtains 
possession in opposition to the title of the 
trustee, or mortgagee, as having the legal 
estate, has no right to relief in equity, to 
restrain the trustee or mortgagee, or the cestui 
que trust, or the mortgagor, from using and 
availing himself of any legal remedy, by which 
the legal title may be re-established. This is 
the scope and substance of the observations in 
Harmood v. Oghnder. 

In cases of this sort, the bar, if any, must 
originate from nonclaim on the legal operation 
of a fine, or the right and the power of pleading 
with success some other statute of limitation. 

It is a subject over which equity has no 
direct jurisdiction. The question, if it arise in 
a court of equity, must be incidentally. It may 
arise on a question of right to decree specific 
performance of a contract ; or die right to an 
account in respect of a rent, &c. In a late 
case a court of equity compelled a purchaser 
to accept a title bottcmied on the operation of 
the statute of nonclaim on fines, on evidence 
showing who was the heir to be barred, and 
that be was free from ^isalnlities. 

In cases thus circumstanced, the bar of the 
trustee is a bar of the cestui que trust ; and the 
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title is wholly legal» and must be sued on the 
footing of the right to the legal estate, as 
between the trustee and the diss^sor, &c. 

And it was observed' by Lord Manners (r)j 
that the opinion of Sir Joseph Jekyll^ in Lechmere 
V. Lard Carlisle^ " That the forbearance of 
^ trustees in not doing what it was their office 

to have done, shall in no sort prejudice the 

cestui que trusts/' if it could apply, which 
he did not conceive it was intended to do ; 
such a case as this before the court has Ijeen 
often denied, and it is contrary to many deci- 
sions. And he continued to observe, ^* If the 
trustees who are so appointed, neglect their 
duty, and suffer an adverse possession of twenty 
years to be held, I apprehend the statute of 
limitations is a bar to the cestui que trusts. I 
do not, however, decide this case upon that 
point ; for here the plaintiff, by his bill, calls on 
a party specifically to execute an agreement 
under such circumstances, and after such a 
length of time, that his title cannot be sus- 
tained here upon any principle against those 
who have got the legal interest, accompanied 
by so long a possession." 

In another case (s)j Lord Redesdak's judg- 
ment was delivered in these terms : " It is said 
that courts of equity are not within the statute 
of limitations. This is true in one respect; they 

{rj Ball and Beatty 68. 

Cs) Htpvmdfn t. Annedeg^ 3 Schoalea and Lefroy 630. 
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are not within the words of the statutes, because 
the words apply to particular legal remedies ; 
but they are within the spirit and meaning of 
the statutes, and have been always so con^ 
sidered. I think it' is a mistake, in point of 
language, to say that courts of equity act merely 
by analogy to the statutes. They act in obedi- 
ence thereto. The statute of limitations, apply* 
ing itself to certain legal remedies, for recovering 
the possession of lands, for recovering of debts, 
&c. equity, which in all cases follows the law, 
acts on legal titles and legal demands^ according 
to matters of conscience which arise, and which 
do not admit of the ordinary legal remedies, 
nevertheless, in thus administering justice, 
according to the means afforded by a court of 
equity, it follows the law. 

." The true jurisdiction of courts of equity in 
such cases is to carry into execution the prin- 
ciples of law, where the modes of remedy 
afforded by courts of law are not adequate to 
the purposes of justice to supply a defect in 
the remedies afforded by courts of law. The 
law has appointed certain simple modes of 
proceeding, which are adapted to a great variety 
of cases; but there are cases, under peculiar 
circumstances and qualifications, to which, 
though the law gives the right, these modes oi 
proceeding do not apply. I do not mean to 
say, that in the exercise of this jurisdiction 
courts of equity may not in some instances ^ 
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have gone too far, though they have been 
generally more strict in modern times. So 
courts of laW) fancying that they had the means 
of administering full relief, have sometimes 
proceeded in cases which were formerly left to 
courts of equity ; and at one period, this also 
seems to have been carried too far. 

^ I think, therefore, courts of equity are bound 
to yield obedience to the statute of limitations 
Mpon all legal titles and legal demands^ and 
cannot act contrary to the spirit of its pro- 
visions. I think the statute must be taken 
virtually to include courts of equity ; for when 
the legislature by statute limited the proceed- 
ings at law in certain cases, and provided no 
express limitations for proceedings in equity, it 
must be taken to have contemplated that equity 
followed the law ; and therefore it must be 
taken to have virtually enacted in the same 
oases a limitation for courts of equity/^ and he 
cited and commented on the several cases in 
the note (sj. 

In all cases in which the application to equity 
is to remove the impediment to the trial of the 
title at law, as in the instance of an outstanding 
term, the limitation of time must depend on 

the rules of law, and not of equity ; and the 

• 

CsJ Smith V. Clay, Ambl. 64.5, 3 Bro. C. C. 639 ; Hollings- 
worth, I P. W. 74a ; Lockey v. Lockey, Prec. in Chancery 518; 
tf^stwv. CariU)right, Sd. Cas. in Ch,34; SoiUh Sea Cvmftmif 
▼. Wifmmd$dly 3 P. W. 143; BicknMy. Ctrnglh 3 Atks^ 
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Statute must be pleaded at law, and not in 
equity. 

4thly, On this point there are the conflicting 
opinions of Sir WilUam Grant against the bar 
by time ; and of Lord Hardwicke^ and other 
judges, for the bar by time. Lord Hardwicke 
held) that the rule against the bar is confined 
to l^e cases of a trustee, and cestui que 
trust (nj. 

If in Ckolmondeley v. CUmton (t)^ the niort*- 
gagee had been in the receipt of the rents, in« 
stead of the receipt of the m^er-e^, then^ in 
conformity with all sound principle, the equity 
of redemption would have belonged to Mrs. 
Darner ; e^pposing the other questions to be 
in her favour ; since under these circumstances 
the possession of the mortga;gee w<mid, in the 
contemplation of a court of equity, have been 
the possession of the person really entitled to 
the equity of redemptioti ; and even an ad- 
mission by die mortgagee, that one of two 
claimants was the owner, would not have pK^ 
judiced the person in whom the title really 
resided^ 

Suppose a person who had made a mortgage 
in fee of his estate were to devise it by a wiH 
not duly attested, and the devisee were to enter 
and eofftimie in possession of the estate, would 
not five years nonclaim, upon a fine with pro- 
clamations levied by him, bar the heir of mort« 
gagor ? it sAiould wem that it would. Indeed 

(t) 2 Merrivale 357, (u) Supra 368. 
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the very point appears in 2 Freeman 18, in a 
note made in reporting Salisbury v. Baggatt ; 
for it is there said, ^' It was held, that an equity 
^' of redemption would be barred by a fine, if 
'^ no claim were made in five years, and that 
an entry on the land would not serve, be- 
cause the entry is not lawfiil ; but the party 
must bring his subpcmUf or else he will be 
" barred/' Sir Joseph Jekyll seems to have 
adverted to the same point in Penvill v. Xu^- 
comb (u). 

An equity may arise. out of fraud ; as con- 
cealment of title, &c. and equity will not suffer 
the statute of limitations to run, except from 
the time at which the fraud is known. 

From the knowledge of the fraud the bar in 
equity begins to run (x) . 

So equity may protect a plaintiff, seeking 
this right, from being barred by the statute of 
limitation or nonclaim on a fine, while a bill of 
discovery is depending, and the defendant is 
withholding evidence of which the plaintiff is 
entitled to avail himself (y) . 

Though implied trusts are in general liable 
to be barred by time, there is an exception to 
a certain extent in favour of infants. 

When a trustee for an infant sleeps on his 
title, and a stranger enters, he becomes, by 
construction of a court of equity, liable to 
account to the infant for the profits. 

CuJ Mofdey 72. {xj 3 Sdioales and Lefroy 634. 

CyJ Pinch y. Thomcrqft, 3 Bro. C. C. 328. 
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During the infancy, the cestui que trust will 
not be barred by the possession of this trustee 
by construction. But from the period at which 
the infant shall become adult, he must be active 
in asserting his title, or he will be liable to be 
barred by time, in like manner as if he had 
not been an infant. A case of this sort may 
change the jurisdiction from a court of law (in 
which the title of the trustee may be barred) to 
a court of equity ; to have the protection of that 
court from the legal effect of the statutes of 
limitation. 

. And a trust for a class of creditors, as a body^ 
does not impose on them the same duty of 
diligence as on individuals. 

For that reason equity will allow of a greater 
latitude of time, for the relief of general ere* 
ditors, from a breach of trust, than it would 
allow to persons having titles as individual 
persons. 

In cases of infancy, &c. courts of equity, in 
reference to equities of redemption and of 
trusts, allow to infants, femes covert j &c. the 
like protection as is afforded to them by the 
statutes of limitation. 

In courts of equity, all rights are considered 
as possessory ; and twenty years is, or seems to be 
the period of limitation ; but, as in the instances 
iof infancy, &c. the statute law protects in&nts. 
Sec. unless ten years can have run against them 

VOL. II. c c 
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since these diaaibilities cease (y). Courts af 
equity have followed the statute, by adoptmg 
into their analogy wnilar exceptions in fiivour 
of persons entitled to the equity of redemption, 
or trust, and the courts have uniformly allowed 
of this exception. 

Thus, in Belch V. Hartey (zj. Lord TaV^ 
declared it to be his opinion, ^^ That whereas 
the court had not in general thought proper to 
exceed twenty years, where there was no disH 
ability, a limitation of the first clause of the 
statute of limitations; so after the disability 
removed, the time fixed for prosecuting in tke 
proviso (which is ten years,) ought in like 
manner to be observed. 

In Corbett v. Barker^ 3 Anstr. 755, it was 
sidd, arguendoj ^^ It is clear that a remainder*^ 
man may redeem during the life of the tenant 
for life ; and that if he does not, the time runs 
against him. And a tenant by the curtesy is 
considered for this purpose in the same light 
M'itli any other tenant for life. If the tenant for 
life will not join in redeeming, the remainder* 
man may alone redeem, and then foreclose him; 
if neither redeems, the court interferes to pre-- 
vent tbe mortgagee from being- disturbed after 
twenty years. When the time has once began 
to run^ it is immaterial to him who are the 
parties entitled, or how the interest is divided, 

(y) Voe V. Jisson^ 6 East So ; CoitereB t. DtOtoth 4 TauBt 
«J^t). (xj Midu 1736, 3 P. W. s88. 
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<lor is the tenancy by the curtesy any bar to' it. 
Several cases were cited, but none of them goes 
the length of the doctrine. 

But it seems that when there are successive 
estates in the equity of redemption or trust, 
the owner of each successive estate (z) would 
have twenty yeJetrs ; or in case oi disabilities, ten 
years, after the disabilities ceased, for the 
assertion of his titlie. 

But with this qualification ; that if the time 
once begin to run, it cannot he enlarged by any 
subsequent disposition of the owner entitled to 
the equity or trust ; a principle which may bo 
collected from the judgment delivered by C. J« 
Mansfieldj vaGoodright v. Forrester (a)j and 
from other authorities (b) . 

These observations are offered with great 
diffidence ; as a step towards a systematic 
arrangement of this intricate subject. But they 
are to be received and adopted with great 
caution ; and after a minute investigation of 
the authorities. 

Acquiescence may also be a bar to equitable 
i^lief. 

But there is not any determinate time which 
constitutes the bar to relief, under this head of 
equity. Every case depends on its circum- 
stances, and the degree of inconvenience which 
would arise from affording relief. 

(z) ^ Merivaley s^o, arguendo* 

(a J 1 Taunt. 578. (hj Page 386 a. 

C C 2 
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. Less than 'twenty years may be aTeflson fer 
withholding the assistance of the court. 

In one case fifteen years (bj^ and in anothec 
case nineteen years (c) , was deemed an answer 
to the plaintiff's demand. 

This subject was amply discussed in Chol^ 
mondeley v. Clinton^ and most of the cases 
were cited. 

His honor observed (dj ^^ All that has been 
said about acquiescence, either on the part of 
Lord CHntfm^ or Sir Lawrence Palk^ seems to 
be irrelevant in a case where all parties were 
under the influence of the same common mis-: 
take.^' This part of the judgment is questionable. 
It was supposed, that knowledge of the fSau^ts 
which constitute the grounds of title, and the 
admission that the title is in another, call ^ the 
doctrine of acquiescence into operation. Persons 
M'ho know the facts must be presumed to know 
the law arising from the facts. 

Of the relative Characters and Situations of 
(he Disseisor and Disseisee. 

A Disseisor is a person who acquires a seisin 
without any title. A necessary effect of a dis* 
seisin is to devest the estate of the former 
owner, and convert it ; at first into a right of 
entry ; and, eventually, by a descent which tolls 
an entrV) or by the statute of limitations of 

(bj Sxvantan y.Raoen^ 3 Att 105. (c) i Vetey AB. 23. 

{d) 2 Mcrflvfle 362. 
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8*1 James I. which takes away the entry, into 
aright of action/ But the estate of the dis- 
seisor, while it remains subject to a right of 
entry, may be defeated by the entry of the 
rightful owner ; or by the action of such owner, 
so long as his remedy by entry or action con- 
tinues; or the estate may be restored to the 
rightful owner by remitter. 

The right of entry or of action may be barred 
by the- statute of Hmitations, or by nonclaim 
on a fine ; and it may also be bound or pre- 
cluded by re-lease, confirmation, and the like 
acta of the disseisee, or his^- heirs, or by a 
warranty. 

Whenever, therefore, a title commences by 
disseisin, or, in other words, without any right, 
it is important to ascertain that not only the 
right of entry, but the right of action, has been 
effectually barred ; for while there exists a 
right of entry or of action in any other person^ 
the title will be defective, unless a re-lease, or 
extinguishment of the right, shall be obtained. 

In old books much curious learning will be 
found respecting disseisin; and care must be 
taken to distinguish between actual disseisin 
and disseisin at election; namely, cases in which" 
a party thinks fit, as against a trespasser, to 
suppose himself disseised, merely for the sake of 
taking his remedy by assize, or other real action. 

This subject was much discussed in the case 
of Doe ex. dem. Taylor v. Horde (e). 

(e) 1 Burr. 6o. ' 

c c 3 
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But the doctrine of Lord Mansfield in that 
case savours of too much refinement to be 
implicitly adopted^ to the extent -of the principle 
on which it was urged. 

And in the late case of Goodrighi v. Forrester 
it was admitted that Lord Mansfield's doctrine 
could not be supported. 

In the argument of Goodright v. Forrester^ 
luid also in a former section which contaia<^ 
extracts from that argument, a general view of 
the learning of disseisin as applicable to the 
present times will be found » 

Every abatement and intrusion is in effect 
a disseisin ; and whenever a man enters into 
land without having any title, and claims the fee, 
or eyen the freehold, except it be a particular 
estftte divided from the inheritapce (fi)j he is 
necessarily a disseisor. For unless he bad ^ 
^isin by his eptry, his possession could never 
become rightful by re-lease or confirmation j nor 
could his title be perfected under the statutes of 
limitation, or of nonclaim on fines. 

But if he enter claiming a t^rm for tfcarsj or 
a right to occupy, without aVP^rting any title to 
the freehold, the r^ al owner iq^y treat him either 
lis a mere trespasser, or as a disseisor, or as a 
tenant: and if he tre<it him as a disseisor, there 
is a disseisin by election; sipce it is optional 
irith the owner whether he vrill consider himself 
^ disseised or not (f). 

(e) 1 Inst. 476 a. 180 b. 

(f) BlundeU r. Bangh^ Cro. Cftr. 303 ; I Inst 371 a. 56 U 
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So if a man receive the rent of my tenant, he 
^oes not by thdt means, ipsofactOy gain the free-s 
hold. But if I think fit to treat him as a 

» 

disseisor, I am at Uberty to do so fgj. 

On the other hand, I may contend that, in 
point of law, the possession of the tenant is my 
possession ; so that my seisin continues notwith* 
standing the receipt of the rent by a stranger. 

This doctrine is of great importance, and 
f ven essential, in considering the eflfect of a fine» 
to operate by way of nonclaim ; and whether 
the entry has been taken away by descent. In 
short, whether the freehold or seisin be in A or 
in jB^ or whether the statute of limitations ha<^ 
operated. 

But when a man enters on my tenant, and 
Dusts him, and claims the fee (h)^ this would 
be an actual ouster of the termor, and also of 
the reversioner ; and consequently a disseisin 
even against my will, as has already been 
shown. 

But when the person who enters merely 
claims ike term, this entry, though it be an 
ouster of the termor, will not be a disseisin of 
the reversioner. 

So if there be tenant for life, remainder to 
me in fee, a disseisin of the tenant for life will 
be a disseisin of the remainder ; with the ex- 
ception, that when the title to the particular 
estaXe is merely in dispute, ^d the disseisor 

(g) i inst. 324 b. (hj Litt f 411. 

c c 4 
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claims the life estate only, without asserting 
aDj title to the inheritance^ the remainder^man 
or reversioner will not be out of the seisin (i)i 

No conveyance by a termor for years, while 

he continues a termor, will be a disseisin; and 

therefore if he levy a fine while he is a termor 

the fine may be avoided by a plea of partes 

firm nihil habuerunt (i i) . 

To gain the freehold in such case, the termor 
should put an end to his term, and for that 
purpose^ make a feof&nent (k) ; for a feoffment 
is of such forcible operation, that it must 
necessarily gain the freehold. 

As an antidote against the practice of as- 
signing terms to attend the inheritance, and 
then making a feoffment to acquire the fee, the 
note to the 2d Vol. of Conveyancing (1} should 
be read. 

A feoflfinent should be made by a cedui que 
trust J if for any reason he may wish to devest 
the legal estate of freehold out of his trustee. 

At the same time, it is apprehended that 
an entry with a declared purpose of disseising 
the trustee would have that effect. Lord 
Hardmcke (I I) admitted there might be such 
disseisin. 

And there are many cases, as the insanity of 
a trustee, his absence beyond the sea, or the 
like circumstance, in which it is highly expe- 
dient, that a feoffment should be mnde by the 

ft) 1 IiKt S76. a.. Ci i ) Cruise on Fines 310. 

(k) 1 In8t 330 b. (I) Preface ito 3d Edition. 

(I I J Hopkins ▼. Hopkins^ 1 Atl^59i* 
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cestui que trusty in order to devest the seisin 
out of the trustee. 

A few general rules may be stated in this 
place, though their substance will be found in 
former pages. 

1st, The possession of a termor, or of a par- 
ticular tenant, is the possession of him in the 
reversion or remainder (I) . The observation in 
Roe y. EUiott (m) is to be read with this 
qualifi cation t namely, a fine by a person who 
has a remainder after an estate of freehold, 
cannot be adverse against those in remainder 
or reversion, while the freehold continues in 
the person to whom the freehold belongs (n). 

But if the remainder-man disseise the free- 
holder, then a fine afterwards levied may operate 
against the freeholder. The entry will also devest 
the estates in remainder or reversion ; conse- 
quently convert these estates into a right of 
entry; and the fine may eventually bar them, 
and render it necessary that an actual entry to 
avoid the fine should be made prior to the 
commencement of an action of ejectment ; and 
^at one demise in the ejectment should be 
laid, as on a day subsequent to the entry. 

Let it also be remembered, that a fine levied 
by a person who has a reversion or remainder 
after an estate of freehold, may be a protection 
to their common title, under the same seisin ; 

(I) 1 iMt. 334. (m) I Selwyn &c B. 85. 

(n) GaUaHi*M case in Foctu ▼• SdUhury^ Hard. 400^ cited 
1 Taant..596. 
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and unless it be avoided as a forfeiture, it mnj 
be a bar to rights and titles existing at the 
time of the fine levied, and ^hich might be 
asserted in opposition to those who have the 
seisin or estate (n). 

Sdly, If tenant for years be ousted^ and the 
reversioner or remainder-man be disseised, the 
re-entry of the tenant will also restore the estate 
of the reversioner or remainder-man, while that 
estate shall be merely turned into a right of en- 
try ; but when it shall be turned into a right of 
action by a descent, &c. so that the seisin under 
the reversion or remainder cannot be restored 
without an action : the re-entry of the termor 
would in a case so circumstanced be good only 
pro interesse suo. 

3dly, No estate can be barred by the opera* 
tion of a fine, unless it be devested or discon- 
tinued at or before the time when the fine is 
levied, or by the operation of the fine (oj ; and 
therefore, if A be tenant for life, remainder to 
J3 for life, remainder to C in fee, a fine levied 
by B during the life of A ; aiul while A'$ 
sffisin continues, will not, in any event, operate 
as a bar to tbe remainder. For the seisin of 
the tenaat for life is the seisin of those in 
ceimwuler; ^d as the remainder was not 
devested or discontinued before tbe fine was 
levied, nor by the operaftion of the fine, the 
fine, instead of becoming a bar to the estate of 

(n) Iriih Teim R^ 507. 

(oJ Prodger'n caM| 9 Rep. 104 ; Seymour* caae^ 10 Rep* 95* 
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the remainderTinaD, constitutes a part of his 
title ; since whatever act tends to give stability 
to the particular estate, except a confirmatioQ 
of that estate alone, tends to strengthen the title 
of those in remainder (pj . 

The late case of Roe v. Elliott (q) is law on 
this principle. 

A confirmation of an estate in remainder 
will of necessity be a confirmation of all the 
prior estates ; since to defeat the prior estates 
would be to defeat the seisin which created these 
estates, and conseqqently the remainder. This 
is a rule flowing from principles of tenure, and 
drawn from the nature and effect of livery, 
&c. (r). 

When the fine does not, in the first instance, 
operate adversely against the remainder-man or 
reversioner^ it cannot eventually become a bar ; 
^nd therefore no subsequent adverse possession 
will give operation to the fine, to be, as against 
those in reipwnder or reversion, protected by 
4he fine. 

The estate of a disseisor, though origioally 
wrongful, mfty become rightful by a releaaa 
of right, from the persons competent to release 
th»t right, or by a oonfirmation, or by an 
estoppel, which conoli¥)es the persons entitled 
to ^^er or claim, «i a fine levied by a disseisiee 
to a stranger (s). 

- (fj^ Carhampiau ▼. CorAovyfon, Iriik Tenn Rep. 567 ; Prod- 
gff^s ciue, 9 ^^p. 1^; GofHfrig^ t. Jones^ 1 Cruise on Fiac*, 
349. CqJ Roe T. EUiMf Selwyn & B. 85. 

" (rj Litt. J 5ai- ("s) Buddtr's cose, 3 Rep. 55. 
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And the title which is defective may hecom^ 
complete by a bar to the right of entry or of 
action of the person in whom the right of entry 
or of action resides ; as by nonclaim on a fine, 
by the statute of limitations^ &c. or by a war- 
ranty ; but under different circumstances of 
the title, the mode of barring the right of entry 
or of action will be different For example : 
issue in tail cannot be barred, unless by a fine 
with proclamations, or by a warranty, and not 
by a warranty, unless such warranty be parti- 
cularly circumstanced; for instance, a lineal 
warranty with assets, or a collateral warranty 
without assets, by a person who has an estate- 
tail in possession ; and by a tenant in tail in 
possession may, it is • presumed, be understood 
a person having a right of entry, or of action, 
by reason of an entail, which, if not turned 
into a right of entry or of action, would be an 
estate-tail in possession. 

A disseisor is in all other respects to be con- 
sidered in the same situation as a rightful 
owner; with the difference, that his title is 
defeasible by the entry, or, according to cir- 
cumstances, by the action of the rightful pro- 
prietor. And a title thus circumstanced should 
be arranged under two heads, so as to show the 
state of the title ; first, under the seisin, and 
secondly, under the right. 

And whenever a bar by the statute of limi- 
tations, or nonclaim on fines, is relied on, it 
will not be sufficient to allege that five years 
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:fitmclaim on a fine, or twenty years under the 
statute of Jamesy have elapsec}. 

It must be shown who was tha person for 
the time being entitled to claim, and against 
whom the statute fi»t began to run, for the 
purpose of satisfying the purchaser that the 
person having the right was in a situation to 
claim when the last proclamation was made ; or, 
if he then laboured under any disabilities, that 
fiye years nonclaim on a fine, or ten years adverse 
possession under the statute of limitations, have 
run since the disabilities were removed ; and 
when there have been continual and successive 
disabilities, without any intermission, still the 
statute of nonclaim will begin to run from the 
time of the death of the person to whom the 
right ^rst accrued, or which shall iirst happen 
from the time at which the disabilities shall 
cease (t). See the language in the saving clause 
of the statute of npnclaim on fines, and Zouch 
y. Stawell (u) . 

And when there are particular estates and 
remainders, the statute will, as already stated, 
begin to run against each remainder-man, only 
from the time of the determination of the prior 
estate ; and of course it must be shown when 
the prior estate determined. 

In the statute of Hen. VIII. which limits 
the remedy by writ of right to sixty years, 

CO Doe V. Jessan, 6 Eait 80 ; CoUerctt v. Dutton^ 4 Taunt. 
82a 
(uj Plow. Com. 353. 
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there ib not any wving for inFancy, covei'ture; 
&c. ; $0 that the statute will begin to run again^ 
persons labouring under these disabilities. 

Hence it has been concluded, that a tkU 
after sixty years adverse possession must neces- 
sarily be good. This however is not the case. 
There may be a remedy to recover an estate in 
remainder or reversion after prior particular 
estates in tail after a period however indefinite, 
as has, in several parts of this work, been 
already noticed. 

A disseisee of every species is the person whose 
seisin is devested by a disseisin, and he retains 
the character of a disseisee till his seisin shall 
be restored by entry, action, or remitter. 

Immediately after the disseisin the disseisee 
has a right of entry. 

This right, as has been already noticed, may 
be converted into a right of action, and such 
right" of action or of entry may be barred by 
the statute of limitations, by nonclaim on a 
fine, by release, or even by estoppel. 

Though a different opinion is expressed on this 
point in some books, the authorities favour the 
conclusion, tiiat a fine levied by a disseisee 
during the disseiibin, and to a stranger, will 
extinguish the remedy of the disseisee and his 
heirs by way of estoppel (ti) . 

A disseisee hais not any devisable interest; 
(wj nor can he grant any estate by way of cod- 

(u) BucUer'B cue, a Rep. ss ; Moon^B case> Palm. 365. 
(sj Goodright v, Forrester^ 8 East 55^. 
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veyance* He may confirm the estate of the 
disseisor, or of any person claiming under him 
by lease or otherwise ; and he may bind his 
interest by way of estoppel, confirmation, &c. 
&c. He may release to tlie terre-tenant in pos- 
aesBion, reversion, or remainder (x). A re-lease 
to one of these tenants will be for the benefit of 
the others, and one of them, or one of two joint- 
tenants, being in by titky may take advantage 
of a re-lease to the other (yj . 

But a re-lease from a disseisee in fee, as dis- 
tinguished from a disseisee for ]ife or in tail, 
(z) , to one of two disseisors, will operate as an 
entry and conveyance, and will annex the right 
or title to the possession, and enable the re-leasee 
to exclude his companion. 

A re-lease has, without much attention to 
accuracy, been termed the conveyance of a 
right. 

The characters of disseisor and disseisee exist, 
or rather are applicable only while the disseisin 
continues in force. For that reason, the better 
course will be to contrast the different situations 
in which the disseisor and disseisee stand, in 
relation to each other, while these denomina- 
tions apply to these several parties. 

1st, Hie seisin is in the disseisor ; and it is 
out of the disseisee. The gain of one is the 
loss of die other : and when there are conflict? 

(x) Litt. § 455. fyj Litt. I 472. 522. 

(xj 1 last. 375 b. 276 a; 1 ImU 194 a. b« 
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ing titles^ seisin cannot be in two persons when 
' one has a title in opposition to the other. 

2dlv , During the disseisin, the disseisor may 
grant a lease to operate on his estate or interest, 
but a disseisee cannot grant a lease to operate 
in any other manner than by estoppel; and 
although he should make a lease, by way of 
e9croWf to be fully and finally delivered after he 
had entered ; yet a second delivery after entry 
would not give effect to a lease which was in- 
operative at its inception (z). 

And after an ouster of a termor for years, 
and a disseisin of the reversioner, an action of 
waste will not be maintainable against th6 
termor, since no reversion is existing (a). 

A disseisor may make a charge by way of 
grant of annuity, to continue until his title shall 
be defeated ; but a disseisee cannot make a 
valid charge to take effect, at law, even after hi6 
seisin shall be restored (bj . 

A disseisor may be a re-leasee of a right, or of 
a title of entry from the disseisee, or firom any 
other person, because he has the seisin or estate; 
fb b) ; but a disseisee cannot be a re-leasee of a 
rent-charge (c)^ because he has not any seisin 
or estate in which the rent can be extinguished. 
It is true, that while he remains tenant to the 
lord by reason of privity, that is, till the 
lord has accepted, or the law has given to the 

(z) Jennings ▼. Bragg^ t Rep. 35. 

CaJ I iMt. 356, (bJ Perk. § 65; Litt, § 5*7. 

(b bJ Litt § 455. (cj Perk. § 594* 
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ICftd a new tenant, the disseisee is capable of 
a re-leasee from the lord» by way of extinguish-^ 
ment of rent, or services due from him to . his 
hrd (bj. 

' Again ; the disseisor may be a re^leasee either 
from the lord, from a stranger, or from the 
disseisee himself; and a re-lease from the lord 
to the disseisor would put an end to the privity 
of tenure between the lord and the disseisee, 
until the disseisin shall be determined (cj . 

In all cases, without exception, the disseisor 
is the tenant of the freehold ; he is the person 
answerable to the precipe of a stranger ; but in 
no case, nor under any circumstances, is the 
disseisee the tenant of the freehold, or the per« 
son to be sued in a real action. Hence in 
common recoveries the writ of entry must be 
brought against the dbseisor, and not against 
the disseisee. 

The doctrine of Lord Mamfkld^ in Tayhr 
v. Horde (d) on this subject, must be read with 
great distrust. The argument of Mr. Knowler^ 
and not the doctrine of Lord Mansfield^ does, 
it is apprehended, state the law most correctly. 
, The learning advanced by the noble Lord 
has oftentimes been questioned. Lord Kenyan 
never spoke of it with temper. He is well 
known to have entertained an opinion in direct 
exposition to that doctrine ; and in Goodriglit 
V. Forrester (e) it was distinctly admitted by 

(b) 1 Inst, 368. • (c) 1 Imt. a68. 

(i) X Burr, p. «o. . (t) 8 E«i 55^* 
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tbe ocurtf though the point ia not npoittd^ 
that the docHrine. of LcNrd Mansfield .was not 
tenable* 

In consequence of the doubts expressed by 
Ijotd Mun^ieldj whether the disseisor became 
the tenant to the writ of entry » there are many 
caws in which, under circumstances of great 
urgency, it may be advisable to make a feoff- 
ment pr^aratory to a common recovery. 

Few understood the subject of disseisia 
better than Mr» Piggatt ; and he considered a 
disseisor or his ahenee as a good tenant to the 
writ of entry (f) ; and it would be difficult for 
any court to deny that a recovery was duly 
suffered, if sufifered cm a writ of ^ entry against 
the feoffee of a person who held, even for years 
determinable on his life. The courts would 
do all in their power to invalidate a recovery 
suffered under these circumstances ; but the» 
difficulty is for them to find, a rule of law 
under which they can sanction an objection 
against the recovery. Can they. resort to the 
learning of fraud to impeach the feoffment ? To 
admit that tenant for years may make a feoff- 
ment for every purpose, except for qualifying 
a tenant to a writ of entry for sufiering a re^ 
covery, would be a singular decision^ and a 
soiecism in law ! 

Again^ because tbe disseisor has the freehold 
he may endow a woman entitled to dower (g),; 
but a aisausee cannot endow a woman who is 
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entitled to ddwer, eren as against hiihsfelf } 
and yet - no act is more favoured in law than 
cniipwment, or the perfection of a title to 
ilower (hj. 

Abo the wife of a disseisor, being a stranger; or 
of a lessee at will, or for years, making a feoff^ 
ment (i)^ may acquire a title of dower by 
reason of her husband^s seisin ; defeasible neyer*- 
theless under the same circumstances as his 
estate is defeasible ; but a woman, though 
dowable of a seisin in law ; as in the instance of 
an heir, of whose seisin there is an abatement ; 
or of a remainder-man, or reversioner, oA whose 
seisin there is an intrusion ; as well as of a seisin 
in feet, is not dowable, when her husband has^ 
at the time of her marriage, or afterwards, a 
mere right or title of entry, as distinguished 
from a seisin in fact, and from a seisin in law. 
Thns, if a man marry after he has been dis« 
seised ; or if an heir marry after an abatement 
on bis seira^ ; or if a remainder-^man, or rever** 
aioner, marry after an intrusion, his wife will 
not be dowable (k). 

There are a few distinctions on this point 
deserving of notice ; first, a woman is dowable 
of an actual seisin during the coverture ; 
secondly, she is dowable of a seisin in law, 
when there is such seisin of the freehold asd 
of the inheritance, simtd tt $emel ; thus, vr hmi 
lands descend to a man as heir, and he is mar-^ 

ChJ Ferk. § 496. (i) EMiy oA £iUte», chip. Dowen 

(kj I last. 31 a; Perk. 366. 

D D 2 
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tiedf but a stranger abates on his seisin, aiid 
acquires an actual estate ; or if a man is mar^^ 
ried, and seised of a reversion or remainder, 
ancl he has a right of entry by reason of the 
determination of particular estates, but he is 
disseised by the intrusion of a stranger, in each 
of these instances the wife will be dowable. 
The ground seems to be that she ought not to 
suffer for the laches of her husband ; but, under 
the like circumstances, a husband would not be 
tenant by the curtesy of the seisin of his wife ; 
and even a woman, if not dowable when her 
husband has been disseised before the cover- 
ture, and consequently before the title of dower 
was inchoate ; and even though the husband 
has a seisin during the coverture, expectant on 
an estate of freehold, either for life or in tail ; 
yet a disseisin of the particular tenant, and as 
a consequence of the reversioner or remainder- 
man, would prevent the attachment of a tide 
of dower; since it would exclude the husband 
even from a seisin in law of the immediate 
freehold ; for there cannot be a title of dower 
without a seisin, either in fact or in law, of the 
freehold and of the inheritance, at one and the 
same time. 

As the disseisor obtains the seisin of the land, 
he may give seisin of a rent-charge to a person 
entitled to the rent (IJ . ^ 

' But as the disseisee has not any seisin of the 
land, he cannot give seisin of the rent (m) . Nor 

(IJ Brtddyman'g case, 6 Rep. 58 a. (m) Ibid. 
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can. a tenant for years give seisin of a rent- 
charge by the payment of that rent. 

And though a disseisar and disseisee should 
join in a feoffment, or in a lease, such feoffmeiit 
or lease would be considered as the feoffinent 
or lease of the disseisor (n). 

But if the disseisee had entered ivhile his 
entry was lawful, and prior to the feoffment or 
to the lease^ then the feoffment or- the lease 
would have proceeded from hun. 

And even though a man should enter on his 
own tenant for life, and disseise him, he would 
acquire a new estate under a new title, and not 
retain his old seisin or estate ; and therefore could 
not grant his reversion by that name (o) ; and if 
he had been tenant in tail he would not have 
effected a discontinuance, because he was not 
seised by force of the entail (p}. 

Finally the seisin or estate of a disseiaor is 
assets descendible to his heir. 

But a right or title of entry of a disseisee 
will not be assets in the hands of his heir until 
the seisin shall be restored (q). 

These observations are equally applicable to 
the person who is the disseisor or disseisee, under 
each species of disseisin, .except sa far as there 
may be a difference, arising from a relation or 
privity between the very lord and very tenant. 

Under the doctrine derived from the feudal 
system, the lord is not obliged to accept the 

(n) 1 IntU 9i8; Perk. | 57. si8; Litt §47& 
(q) Hob. 3«3- (r) Litt. f 637. (q) 6Rap.5>^ 

DD 3 



4/06 ojf tiTLEfli: 

4iflieiior ai hif tenant; for the lord bu the 
option of considering the disseisor or disseisee 
M answerable for his services fr). Hence it 

' ^ i 

fellows that until the lord has accepted the 
disseisor as tenant, he may claim the benefit of 
an escheat on the death of the disseisee without 
heim ($). After the lord has once accepted 
the disseisor for his tenant, the privity ceases 
between the lord and the disseisee, and the 
lord is precluded from claiming the benefit of 
an escheat on the failure of heirs of the disseisee 
during the disseisin. 

It is also observable, that the alienee of a 
disseisor necessarily becomes tenant to the 
lord, since he takes under a feudal contract* 

And the heir of a disseisor becomes tenant 
to the lord, even against the lord's will. 

A few additional observations will supply all 
that is material on the relative situations of these 
persons* 

' 1st, The disseisor is in the seisin ; he may 
devise by will ; and it seems to be law, that a 
right or title of entry or of action is not devis* 
able ; and therefore a disseisee cannot make a 
disposition .by wilL The point was so decicbd 
hi Goodrigkt and Farresfer (t) ; but in the 
exchequer chamber this point was not considered 
to be so clear as it seems to have merited. How- 
ever tl e Chief Justice left the former judgment 
ita full forces 

(r) Litt $ 454; t Inst* 268. 

(8) 1 Inst. 208 ; Litt f 454. (t) 8 East ss^. 
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Th^re is an uniform concurrence of autho- 
rities, that a will by a person who is seised 
will be revoked by a disseisin, and not called 
into operation, unless the seisin shall be restored 
in the life-time of the testator (u). 

Is it not then absurd, that a disseisin after 
a will duly made, should take from the will its 
operation ? and yet a man who is disseised 
should, while he is a disseisee, be able to make 
a valid will ? 

The learning of estoppels, though discussed 
in a former part of this volume, properly belongs 
to this division ; since, for the most part, it is 
applicable to acts proceeding from a person 
who is out of the seisin. 

It must be admitted, and it has been shown, 
that this doctrine takes a large range. It is rele- 
vant to assurances proceeding from an heir appa- 
rent, an heir presumptive, or even a stranger. 

An estoppel, it will be remembered, is in 
effect a conclusion on a man to aver the truth 
in pleading or in evidence.- A protestatioh 
may be defined to be an exclusion of a con- 
clusion, (x). In short, its object is to guard 
against an estoppel. 

The general principle of the learning of 
estoppel IS founded on the ground that a Inan 
shall not defeat his own act, or deny its validity : 
for example ; if a deed is prepared for a man, 

fu) Bunkir v. Cook^ Salk. S37 ; GSb* I^^^* ^^^^ 
(x) 1 In^t 124. 

D D 4 
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viho is called John, while his name is William^ 
and he executes the deed in the name of Jobn^ 
he is precluded from avoiding the deed, by aver- 
ring that his name is William ; but had he ex- 
ecuted the deed by his proper name he would 
have been at liberty to have avoided the deed, 
as not being his bond, his grant, &c. 

So when a man does, in his deed, recite par- 
ticular facts, these facts become evidence against 
him ; and he will not be at liberty to deny the 
truth of this statement. But the learning of 
estoppel takes a much larger scope; and to 
understand it with any degree of accuracj^ it 
will be proper to consider the law on this sub- 
ject as applicable to feoffments, fines, recoveries, 
deeds of demise, and deeds of grant. 

First, as to feoffments. From the solemnity 
with which a feoffment is made» and still more, 
from its necessary operation to carry the fee- 
simple, it puts the feoffee into the seisin, and 
the feoffor will never be at liberty to avail him- 
self of a title acquired subsequent to the feoff- 
ment. This was one of the many advantages 
whiph were derived from a feoffment ; and in 
favour of feoffinents, it may be said it excels a 
fine or recovery ; since it clears all disseisins, 
abatements, intrusions, and other wrongful 
estates, when thefe<ffcr may lawfully enter. 

It is quite clear that a stranger, or a tenant 
at will, or tenant for years, may make a valid 
feoffment ; and this feoffment will be good as 
against him^ though not against his heirs, in 
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respect of any estate which may subsequently 
devolve on him. So if an heir ^apparent, 
or ^ heir presumptive, should make a feoff- 
ment in the life-time of his ancestor, and 
after become heir, the feoffment would be an 
estoppel against his assertion of title ; and 
for this purpose, a feoffment, by an heir ap* 
parent, or by an heir presumptive, or by a man 
who. afterwards purchases for a valuable con- 
sideration, stands on the same footing. , 

SecondlV) As to fines and common recoveries. 
AU the observations made on feoffments are 
applicable to assurances by these matters of 
record. There is one circumstance, however, 
in which they differ, viz. although the fine or 
the recovery might operate in the nature . of 
a grant, and not of a feoffment, in other words, 
might operate without passing the immediate 
freehold, still it would produce the effect of 
an estoppel ; and this estoppel binds the heir 
as well as the parties. 

Thirdly, as to demises. The distinction is 
between demises by indenture, and demises 
without indenture. That there may be an 
estoppel, there must be a demise by deed in- 
dented, and even between indentures of demise 
on the one hand, and feoffments, fines and 
recoveries on the other hand, there is a marked 
difference. An indenture of demise can never 
operate as an estoppel to any extent, when it 
can operate as a lease, in point of interest, for 
any part of the tern^ : for example ; if a. tenant 
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for life lease for one thousand years^ this lease 
will determine with his death, under the rule 
ce$sante statu primitivo cessat derwativas ; and 
no subsequent acquisition by descent or by 
purchase will, in a court of law, give exten* 
sion or continuance to the lease. 

When a court of equity interposes and affords 
relief, it bottoms the relief on the ground c£ 
contract, and compels the party to give etktt 
to his contract by a new lease. 

But if a man, not having any estate in the 
land, grant a lease for ten, twenty, or more 
years, and afterwards acquire the fee-simple, 
or any other estate, this estate will feed the 
estoppel; and the lease will have effect on the 
ownership thus acquired. 

Fourthly, mere grants by deeds of estates of 
freehold, with or without indenture, and whether 
they are to operate by way of grant, re-lease, 
or of confirmation, will not, in a court of law, 
amount to an estoppel. For example ; a grant 
by a man, who is an heir apparent, or heir 
presumptive, or by a man who has a ihere right 
or title of entry, or of action, in consequence 
of disseisin ; will not have any effect at law, 
although the heir or the devisee should after- 
wards becomes actually seised ; and a surrender 
of copyhold lands always operates by way of 
grant ; and not tortiously, or by way of wrong. 
Hence the division of conveyances into those 
assurances which are rightful, and those which 
are wrongful. Those which are rightful are thus 
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dutinguished, because they never pa» more than 
the party may rightfully convey ; aa distin*- 
guished from feofiments, fines, and common 
recoveries, which, on many occasions, (^rate 
wrongfully, by discontinuing or barring estates, 
which are not in the grantor. 

Sometimes a fine is levied, or recovery is 
«uiFered, by a person who has been disseised 
while he is out of the seisin ; and sometimes 
such fine is levied, or recovery suffered, by a 
person in the seisin, and at other times by a 
mere stranger. 

A fine, or common recovery, levied to • the 
person in the seisin, will operate by way of 
release of right, in confirmation of the title ; 
and when the fine is levied, or recovery suffered 
to a mere stranger (y)j it will benefit the person 
in the seisin. This benefit arises under the 
learning of estoppel. 

The conusee in the fine, or the recoveror in 
the recovery, cannot take any benefit from the 
fine, or from the recovery, because it is incom« 
petent to the grantor in the fine or recovery to 
transfer his right of entry or of action ; and the 
person who has the seisin may take advantage 
ef the fine or recovery to estop the grantor in 
the fine or recovery and his heirs, from claiming 
the land contrary or in opposition to the fine 
or recovery. 

In these observations, it is assumed, that the 
fine or recovery ipiports a grant of the fee; 

f]yj Bucklers case, a Rep. 5$, 
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for there is a material difTerence in law between 
a fine sur conce$$erunt for years, and a fine 
which imports to be a grant of the fee. A 6xie 
for years will merely bind the right when. i£ 
shall descend, or the seisin when it shall be 
restored, or an estate when it shall be acquired; 
while a fine which imports to grant a fee, will 
altogether intercept the title, and preclude the 
right of taking by descent, or enforcing the 
right or title of entry. 

These observations on the learning of estop^ 
pel are drawn from the principles of the common 
law* The subject, with the cases, will be found 
in a former division, written to supply a sup- 
posed omission, which did not exist, in the 
original MS. 

A large and copious class of cases, relevant 
to the situation of tenant in tail, and his issue, 
and arising out of the construction of the 
statutes of Hen; VIL and Hen. VIII. properly 
belongs to those divisions in which the effects of 
fines with proclamations, proceeding from tenant 
in tail, have been considered. 

What descents take away the entry. 

A descent to take away entry must be of an 
estate of inheritance, either in fee or in tail ; 
and not of an estate of freehold to heirs as 
special occupants (z). 

It must be to the hdr instanter; fot if the 
heir be en ventre sa mtre at the death of the 

(x) 1 lost. 930 «. 
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ancestor, the heir will not be protected. This 
. is an anomaly in law. 

It must be to heirs, and not to the 
successors of a sole or aggregate corpora- 
tion. 

It must be of the inheritance, as conferring 
the immediate freehold ; and not of the inherit- 
ance in reversion or remainder after ati estate 
of freehold. 

A descent from the immediate disseisor will 
hot take away an entry unless he has been in 
the seisin for five years. 

But a descent from his alienee, or even from 
the h^r of the disseisor, will take away the 
entry, although the disseisin was within five 
years ; except that an heir who was a party to 
the disseisin, will not be protected against his 
own wrong; and therefore an heir so circum- 
stanced will be subject to entry. 

When an action may be brought. 

An action may be brought when there is a dis- 
continuance by the alienation of tenant in tail, 
or the right of entry is taken away by warranty, 
by the statute of limitations, or by a descent 
which tolls an entry. 

When there is a discontinuance by tenant in 
tail, the issue have no right of action during the 
life of the tenant in tail, nor even after his death, 
if they are barred by a fine with proclamations, 
or by nonclaim on a fine, or by the statute of 
limitations of 21 James I. c. 16. or by warranty ; 
and the persons in reversion or remainder 
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cannot maintain an action until there shall 
be a failure of issue inheritable under the en- 
tail; and the determination of the right of 
enjoyment under any estate prior to that of 
the demandant in the action. 

Some discontinuances are only partial, while 
others are of the fee ; in other words, some 
discontinuances have a limit, and will cease, 
while others have no limit, and will not cease 
without some intervening circumstance. 

For example ; a tenant in tail may lease for 
the life of B, or may make a gift in tail. 

Should this lease or gifb determine in his 
life-time, the discontinuance would cease (a). 

On the other hand, the discontinuance may 
be enlarged ; and therefore, if after a discon* 
tinuance for life, the reversion sdiould be granted 
for life, in tail, or in fee, and this estate should 
come into possession in the life of tenant ii) 
tail (h)^ the discontinuance would continue 
notwithstanding the determination of the estate 
which originally caused the discontinuance. 

So a discontinuance may be created or 
enlarged by reason of a re*lease with war* 
ranty (c). 

What remitter shall restore the seisin. 

When there is a right of entry the seisin 
will be restored by an actual entry, or even by 
a lease^ gift» or conveyance, which confers ttiQ 

(a) 1 Inst. 333 a. (h) i Imt 333 b. 

(c) 1 lout. 3gs. 398. 



UNDER DISSEISEE OF EVERY SPECIES. 415 

right to enter; for the lessee, 8cc. will be sup- 
posed by law to have the seisin under the old 
right, rather than a new estate under a defec- 
tive title, which is in opposition to his right. 

But then the lessee must not be bound by 
estoppel, to insist on his ancient title. 

So when there is a right of action, if tha 
immediate freehold be by act of law, or other- 
wise, cast on the person who has the right to 
the freehold, and that right be remediable, there 
will be a remitter to the old seisin or estate; 
so that the party will be seised by force of the 
ancient ownership ; and a remitter to a person 
who has a particular estate, will be a remitter 
to all persons who have a right to estates in 
reversion or remainder : with these exceptions ; 
a right of entry, will not serve those who have 
merely a right of action ; and a remitter to the 
freehold will not necessarily restore the estates 
of those who have merely a right of entry. 

Within what time a right of entry or of action 
must be prosecuted. 

This subject is discussed in a former page. 
It will be obvious to the reader that the original 
arrangement did not provide for the division 
now under discussion. , 

By what means a right may be extin- 
guished. » 

A right may be extinguished in the whole, 
or in part by, 

1st, Re-lease : 

m 

2dly, Confirmation : 
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ddly. By the statutes of limitatioD, or non-^ 
claim on fines. 

4thly9 For a time by warranty, since war-^ 
ranty is a defence, pro tempore^ against the 
heir ; and not a bar to those who may even- 
tually have the right, and not unite in them* 
selves the characters of heirs (dj . 

Of the means by which an estate which 
was wrongful may become rightful ; and 
the means by which an estate, which was 
defeasible, may become absolute. 

Immediately after disseisin, the disseisee basr 
a right of entry or of action ; and he may be 
restored to the seisin by an actual entry fe}; 
or by judgment and execution in a real action, 
by continual claim ; namely, by going on the 
land, or as near to the land, as may be within 
every year and day (a) , and claiming the land 
as his freehold, or as his inheritance, &c. A 
claim near the land without any actual entry, 
will suffice for the party, if he cannot make an 
actual entry from reasonable fear of personal 
injury ; also by the determination of a particular 
estate, which was the cause of tlie disseisin or 
discontinuance, before the disseisin has been 
enlarged (bj ; and lastly by remitter. 

Sometimes, as by descents which toll entries, 
or by warranty, the right of entry may be 

(d) Litt. § 6o«, 603. 

(€) Ibid. § 415. GooMtle t. Risden^ g Titu Abr. Dis- 

fleifiiiy M. pi. 6. 
(a J Litt. ^414- C^J 1 Inst S56 a. 
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changed into a mere right of action ; and when 
an estate-tail is discontinued, the remedy for 
restoring the seisin is by action, and not by 
entry, 

A right of action cannot become a seisin 
without either, first, judgment and execution, 
or, secondly, remitter; or a wrongful entry, 
namely, a disseisin by the person having the 
right, and a re-lease to him. 

There is a dif&rence, as already observed, 
between a right of entry converted into a right 
of action ; and a right of action, as a conse- 
quence of a tortious alienation by tenant in 
tail. 

The right of entry is always a present and 
immediate right ; and so is the right of action 
arising from a right of entry, converted into a 
right of action ; because, in all these instances, 
there is either a wrongful possession, or there is 
a wrongful alienation in breach of the feudal 
contract, and which has occasioned a forfeiture; 
but when a tenant in tail discontinues, no for- 
feiture is committed. 

The alienee will be entitled to hold the pos- 
session, and retain the seisin, until that period 
or event shall arrive, at which the issue in tail, 
the reversioner or remainder-man, would have 
had the right of entry, in case no discontinu- 
ance had been effected (hj. 

In Goodtitk v. lUsdaij it was held, that con- 
fession of lease, entry, and ouster, was evidence 

(b) Viii. Abr. Difsebb, N. pi. 6. 
VOL. II. £ £ 
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of seisin. But that doctrine is founded on a 
principle in opposition to Littleton, that the 
denial of title is a hew disseisin. 

Whoever may wish to trace this subject 
through all its niceties and varieties ; in short, 
whoever wishes to become a well-informed 
lawyer on titles, must read those chapters iii 
Coke Litt. (c) which treat of descents which take 
away entry; continual claim; discontinuance; 
remitter ; re-lease ; confirmation ; and warranty- 

In a secondary sense, an estate which was 
wrongful will become rightful, when it is dis- 
charged from the right by the statute of limi- 
tations, or by the statute of nonclaim on fines« 

In a more proper sense, and in the signifi- 
cation usually adopted, an estate which wiis 
wrongful cannot become rightful by any other 
means than a reAease of the right, or a confir- 
matiofi of the title of the disseisor, or of his 
heir, or alienee, by the disseisee or bis heir. 
And an estate which was defeasible by a con- 
dition, will not be absolute until the condition 
shall have been performed, or dispensed with, or 
have become impossible ; or tliere shall be a re- 
lease of the condition, or a re-lease or confirma- 
tion of the right or title ; or of the land ; pro- 
ducing the effect of discharging or extinguishing 
the condition, and enabling the party who is in 
the seisin to hold absolutely, and free from the 
condition. 

When thete is a title to the possession, 

(cj Litt. chap. Continual Claim. 
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a re-lease to one of two joint-tenants, for ex- 
ample, to one of the alienees of two disseisors^ or 
one of two alienees of a tenant for life, the re- 
lease will operate for the benefit of both joint- 
tenants ; but a re-lease to one of trxH) persons, 
being disseisors by wrongful entry only, will 
give the title and the right to the re-leasee in 
ejcdusion of his companion (d). This re-lease 
operates by way of entry and feoffment. 

The progress of a title may be thus stated : 

Whoever has a seisin in fact or in law, may 
lawfully enter at the time appointed for the 
commencement of his estate in possession, and 
may convey or ^ien, while he has an estate in 
possession, reversion, or remainder. 

A person who is disseised may, at all times, 
enter until the right of entry be barred, either 
by a descent, which takes away the entry, or 
by the statute of limitations, or by nonclaim 
on a fine, or by some act proceeding from the 
disseisee himself, as a re-lease of right, confir- 
mation, &c. of title, which precludes his right 
of entry. He cannot convey or alien to a 
stranger. 

When an ancestor may enter, and dies, the 
right of entry wiU descend to his heir at law 
as representing him ; or it may be transferred 
by operation of law to the assignees, under a 
commission of bankrupt (ej . But no instance 
can be found in which a right of entry or of 
action can be transferred from a man to the 

CdJ I lost. 975. b. (eJ Smkh t. C^n, 2 H. Black; 444. 

£ £ 2 
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devisee of his will ; for a right of entry or of 
action is not, for the purposes of alienation by 
will, a right in the nature of a possibiUty 
coupled with an interest; although a contingent 
remainder, or an executory devise, is of that 
description ; since contingent semainders and 
executory devises flow from the present existing 
seisin, and depend on it, and are, in substance 
and effect^ part of the same seisin ; while rights 
of entry and of action depend on a title which 
has been deprived of the seisin. 

TThese observations are applied to rights of 
entry by reason of estates which were of a 
freehold quality. A man may be dispossessed 
of a term; and while ousted he will have 
merely a right of entry. 

This right of entry is not assignable by deed^ 
but it is transmissible to executors or admi* 
nistrators, as representing the person to whom 
the right belonged ; and from principle, it 
should seem to flow, that any directions 
contained in a will of the rightful owner con* 
cerning his interest in these leasehold estates, 
would be binding on the executor or admi- 
nistrator, and by that means give efiect to a 
legacy or gift of the property by the will, after 
the property shall be recovered, and the assent 
of the executor or administrator to the gift 
shall be obtsaned. 

When a right of entry no longer exists, an 
entry by the rightful owner will be wrongful, 
and will be a disseisin to the person who has 
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obtained the right of possession (f). And there- 
fore, if the disseisee, after his right of entry 
shall be taken away, or his heir enter on the 
disseisee, or his alienee, and obtain the posses- 
sion, there will be a new disseisin ; and the 
possession may be recovered by the disseisor or 
his alienee, in an ejectment^ or by a writ of 
assize. LiUktanf as already cited, is fully in 
point. 

But if the person thus recently disseised 
should bring a writ of right, and join the mise^ 
on the mere right, the rightful owner, the ori- 
ginal disseisee, or his heir, would succeed ; 
since the mere right is in the original owner or 
his heir ; although the first disseisor, or his heir, 
or alienee, may have obtained the right of pos- 
session, as distinguished from the right of 
property, or the mere right. 

With these observations this important and 
highly useful head of seisin and disseisin will 
be closed. 

Of Titles under Heirs. 

As often as a title is derived within a period 
of modern date, from a person as heir, the fact 
that such person was heir should be ascer- 
tained. 

And in all instances of title depending on 
descents, except the fact be well known by the 
purchaser, or by those who act on his behalf^ 

(fj Supra. 
£ £ 3 
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there should be evidence in support of the 
pedigree. This evidence should be such a9 
would be proper to be given to a jury, in the 
event, that the title should be litigated. 

This is more particularly important when the 
title is derived from a remote ancestor ; and 
the pedigree is to be traced through a variety 
of persons. 

But when a title depends on a descent which 
took place at a remote period, as thirty years 
or upwards, to a person who then claimed as 
heir, and' has been in receipt of the rents, or 
had an uninterrupted possession of the lands 
through the intermediate period, this circum- 
stance affords a fair aild reasonable presumption 
that the person who claimed as heir was heir, 
and supersedes, except under special circum^ 
stances, the necessity of further investigation. 

On the other hand, when the title is ques* 
tioned, or there is even a rumour of a claimant, 
it is particularly important to investigate the 
pedigree minutely and accurately; and to 
obtain full evidence of the real state of the 
title. The evidence should be such as to enable 
the purchaser to maintain the title in a writ of 
right; or other adverse proceeding which the 
title may admit. 

In considering the title of an h^r, it must be 
kept in mind that he must not only be heir to 
the person; he also must be heir to the estate. 

In short, he must be heir to the person last 
seisedy and of the blood of the^rst purchaser . 
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The steps to be taken are, to ascertain, firstj^ 
the person who was the purchaser ; and secoi^dly, 
the person who was last seised of the estate to 
which a title is to be made by descent. 

To understand this subject fully, with all 
the various distinctions of which this learning 
is susceptible, Blackstones chapter on Descents 
in his Commentaries should be perused, and 
the invaluable Essay of Mr. JVatkins on Descents, 
(an Essay which deserves the student's most 
serious attention) should be studied with parti- 
cular care. 

The rules or corollaries of descent should be 
treasured in the mind, as they must, on all 
occasions, influence the judgment, and lead to 
the most material conclusions. These rules are» 

1st, Inheritances shall lineally descend to the 
issue of the person last actually seised in infi- 
nitum, but shall never lineally ascend ; that is» 
a father, mother, or other lineal ancestor, as 
such, shall never succeed to a descendant ; but a 
lineal ancestor may succeed in the character of 
a cousin. 

2dly, The male issue shall be entitled before 
the female. 

3dly, With the exception of gavelkind lands, 
in which the sons succeed together as copar- 
ceners; and of borough- English lands, in 
which the youngest son is preferred^ and other 
customary lands, in which the course of descent 
is prescribed by the custom; the rule is, where 
th^re are two or more males in equal degree^ 

£ £ 4 
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the eldest male shall inherit, but the females 
shallinherit altogether. 

4thly, Lineal descendants, in infinitum^ of 
any person deceased, shall represent their an- 
cestor ; that is, shall stand in the same place as 
the person himself would have done had he 
been living. 

5thly, On failure of lineal descendants or 
issue of the person last seised, the inheritance 
shall descend to the blood of the first purchaser^ 
subject to the three preceding rules. 

6thly, The collateral heir of the person last 
seised must, (except as to estates-tail) be his 
next collateral kinsman of the whole blood \ hence 
the rule seisina fadt stipitem; and hence the 
rule or expression, possessio fratrisj de f(zdo 
simplicifacit sororem esse haredem^ viz. excludes 
the brother of the half-blood. Thus, the person 
claiming to be heir in the collateral line to an 
estate in fee, not being an estate-tail, must 
be, 

1st, The next collateral kinsman. 

2dly, Of the whole blood to the person last 
seised ; or if these never was an actual seisin, 
then to the first purchaser, though he never 
was seised. 

Sdly, Of the blood of the first purchaser. 

4thly, In collateral inheritances^ the male 
stock of the first purchaser shall be preferred 
to the females ; that is, kindred derived from 
the blood of the male ancestors of the first 
purchaser^ shall be admitted into the succession 
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before those of the blood of the female anGestor 
to the first purchaser. 

These rules lead to the investigation of, 

1st, Who shall be deemed the first purchaser : 

2dly, Who shall be deemed the perison last 
actually seised. 

As to the first purchaser^ the person to whom 
the inheritance is first given qt conveyed, either 
by will, or by any other assurance, is deemed 
the first purchaser. 

Every person who takes by purchase, as 
distinguished from escheat, and from descent, 
is the first purchaser of the estate ; for ex- 
ample : If ^ be seised in fee, and by his will 
devises to B (not being his heir) in fee, B 
is the purchasing ancestor. 

So if a feoffment or any other conveyance be 
made by .4 to B in fee, or to uses under which 
the fee is limited to B, absolutely or in con- 
tingency, B will be the first purchaser, though 
his interest first vests in the heir. 

Also when a gift is made to A in tail, A is 
the first purchaser of the estate-tail ; and if he 
suffer a common recovery, and by that mean 
enlarge his estate-tail into a fee-simple, and 
uses are declared of the recovery, either imme- 
diately or ultimately in fiivour of A; or if the 
use result to him in fee, he will be deemed the 
first purchaser of the fee-simple; not merely 
because the fee is first limited to him, but 
because he was the first purchaser of the estate- 
tail-; and the use derived from the estate*tail 
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will partake of the same descendible qualities 
in regard to the first purchaser, as the estate-i 
tail, if it bad been an ^tate in fee, would have 
done. 

So if a reversion or remainder in fee be 
granted to ^ ; or limited to the use of A, not 
being the former owner; A will be deemed the 
first purchaser of the inheritance. 

But there are acts by which the course of 
descent may be changed ; for instance, if A 
seised in fee, ex parte mattma^ convey to JB in 
fee, and B re-convey to A in fee ; or if 4 being 
seised in fee, ex parte matema^ levy a fine, twr 
grant et render^ and thereby the fee is granted 
to JB, who renders it to J in fee ; in each of 
these cases there is a conveyance and re-con* 
veyance; a grant and re-grant; and the course 
of descent will be changed ; and A will becon^Q 
the first purchaser. 

So if a man seised in fee, ex pairte materna^ 
convey to the use of himself in tail, or in trust 
for himself in tail, he will be deemed the pur- 
chaser of this estate-tail ; and if he afterwards 
sufifer a common recovery to the use of himself 
in fee, this fee will descend from him, as the 
first purchaser ; for this estate in fee depends 
for its title on the estate-tail, and will descend 
from the first purchaser of that estate. 

But if a man seised in fee or in tail by 
descent, ex parte matema^ convey to the use 
of or in trust for himself in fee, either in^me-^ 
diately» or after and expectant on several par- 



UNDER HEIRS. 427 

ticulax estates ; or if the use or the trust of the 
fee result to him by implication of law ; this 
use or trust will have the same descendible 
qualities, as the estate, out of which it is derived 
would have had ; and will descend to the heirs 
of the first purchaser of the estate on which the 
title depends. 

This rule is derived from the doctrine of 
courts of equity, which, as to uses and trusts, 
constituting part of the old ownership, pre- 
ferred the heir to the estate under the 'former 
ownership. 

So equities of redemption on mortgages in 
fee will belong to the heir to the estate of the 
mortgagor, and not to the heir of the person 
to whom by name the equity is reserved. 

This rule of equity accomplishes by direct 
means that which the common law accom- 
plished more circuitously. 

By the common law, when a man seised 
ea parte matema conveyed in fee, subject to a 
condition, and died, the heir to the person of 
the grantor could alone take advantage of the 
condition. 

But after this heir had reduced the estate 
by his entry or claim, the heir to the estate^ m 
other words, the maternal heir, might enter 
upon him (g). 

But this doctrine has been questioned (h). 
It certainly is an anomaly, and a departure from 
first principles. 

Cg) 1 Init. 13 b. 57 a. 

(hj Robinson on Gavelkind, Book i^ chap. 6, p. 121. 
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So if there be an erroneous judgment against 
a man in a real action^ the heir to the estate, 
and not the heir to the person, must prosecute 
the writ of error. 

However, the reason on which Robinson 
objects to the doctrine in Coke Liit. 12 b. is 
not quite satisfactory. In the case he quotes 
from 1 Inst. 215 a, the customary heir takes 
advantage of the condition in right of a rever- 
sion in him, since it is a condition annexed to 
an estate for years, and nol a condition an- 
nexed to a grant of the fee. 

The strongest case which can be objected to 
the doctrine of Lord Coke in 1 Inst. 12, is, 
that the heir to the estate, in other words the 
heir ex parte matemaj can alone maintain a 
writ of error. 

Sometimes the descent may be changed even 
by a devise to the heir. 

On this subject there are several distinctions. 

1st, The general rule is, that a devise of the fee 
generally, and without any limitation over, to 
a person who solely is the heir, is void ; since 
the devise gives to him the same estate as he 
would have taken by descent, and the law deems 
a title in him by descent to be his better title. 
Besides the gift is actum agere^ and would, in 
respect of many privileges, prejudice the heir, 
if it intercepted his title as heir. 

But the general rule applies only when the 
property is limited to the heir in fee ; and for 
the same extent of interest as he -would have 
taken by descent ; therefore, 
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Sdly, Under a devise to the heir in tail he 
will take the estate-tail by purchase ; but even 
if the ultimate fee be limited to him generally, 
lie will take this fee by descent. 

So if a devise be to the person who is the 
heir, and to his heirs, subject to an executory 
devise in favour of a stranger, the heir will take 
an estate of a different quality, from that which 
would have descended to him, and for that rea- 
son, according to the better opinion, will take 
by purchase (ij . 

The contrary seems to have been ruled in 
Hind V. Lyon (k). Mr. JVatkins has adopted 
the opinion in Hind y.Lyon; but, upon the 
best consideration, Scott v. Scott ought to be 
followed, not only as the more recent deter- 
mination, but as founded on a principle which 
fully supports it, namely, that the estate taken 
by the heir is different in its quantity and its 
quality from the estate which would have 
descended. 

It is different in its quantity, because on its 

'first limitation it is bounded by the event by 

which it may be determined ; and secondly, it 

is different in its quality, since it is defeasible, 

or determinable, instead of being absolute. 

So a devise in fee to one of several co-heirs 
will change the course of descent, and make 
the devisee the first purchaser (I). 

(i) Scott V. Scott, Ambl. 383 ; Eden'i Rep. 458. This point 
is under the consideration of the King's Bench, Easter Term, 
181 8y and stands for judgment. 

(k) 3 Leon. 64. (I) Watkin's DeicentS; 225, sd edition. 
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This consequence is necessary to exclude the 
other co-heir from takii^ any share. 

So if a <ievise be to several co-heirs^ either 
as joint-tenants or tenants in common in fee, 
they will take by purchase, and not by descent, 
since the quality of their estate is changed (m). 
In one case, they must take in joint-tenancy, 
and in the other case in common, instead of 
taking in coparcenary. 

So if a devise be to the heir and a strangerj 
as joint'tenants in fee, the heir will take as a 
purchaser on account of the joint^tenancy. 

But if a devise be to the heir and a stranger, 
as tenants in cornmon in fee, the heir will, it is 
apprehended, take his share by descent. 

There is not any decision on this point ; but 
such was the o{»nion of Mr. Feame (n) , and 
this opinion is adopted by Mr. Watkins in his 
Treatise on Descents (o) . 

At first it may seem that this conclusion is 
in opposition to the law, that two cop^'ceners 
to whom lands are devised as tenants in conmion 
in fee shall take by purchase. The cases are very 
different : for in that case, if the daughters 
took by descent^ they would be seised per my 
et per taut^ so that neither would have a share 
to herself; but each share would be held by 
the co-heirs in coparcenary, instead of being 
held as a distinct share, and a distinct tene- 

Cm) Litt § 354; Watkm'8De8cent8|.323. 

CnJ Post Works, 130. 

(oj Watkia's Deacento^ ,ad edition, p. 370. 
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ment. This reasoning does not apply to a sole 
heir taking a particular share exclusively ; for as 
to him and the other devisee/it is the same as if 
this share had not been devised, since in the 
absence of a devise to the heir, the heir and 
the devisee of a moiety would be tenants in 
common. 

It must not, however, be forgotten, that there 
are some cases in which a coparcener may take 
the entirety of the lands, and yet hold them by 
descent. 

Thus, on a partition between coparceners, 
each coparcener will hold the lands allotted for 
him as a parcener, and consequently by de^ 
scent (p) ; and even a rent granted for equality 
of partition will be descendible in the same 
manner as the land was descendible (q) . 

So on a descent to parceners by custom, one 
of them may be excluded by reason of advance- , 
ment, and by refusal to bring the advancement 
into hotchpot; and the remaining parcener 
may take the remaining lands, although an 
entirety in the character of heir, and by 
descent. 

The authorities which illustrate this subject 
are to be found in Coke Litt. chap. Parcenens, 
and Parceners by Custom. 

When the feudal tenures prevailed, and 
reliefs, and other burthens of tenure were 
severely felt, there was a great anxiety on the 

{pj 1 Inst. 169 b. CqJ Ibid. 
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part of tenants to prevent the descent to" the 
heir, and the consequent burthens of tenure. 

To guard against the various contrivances 
adopted to avoid the right of the lord to his 
fkies, &c. we owe the rules, 

1st, That a man cannot grant to his heirs, 
or heirs of his body, eo nomine^ so as Jto make 
them purchasers (r) : 

2dly, The rule in Shellej/'s case, that when- 
ever in the same deed or will there are several 
gifts, either by way of limitation under the 
rules of the common law, or by way of use, or 
by way of trust ; one to the ancestor for his 
life, and the other to his heirs generally ; or to 
his heirs male or female, as heirs of his body ; 
either generally or specially, the gift to the 
heir or heirs of the body shall form part of the 
gift to the ancestor ; and on his death the heirs, 
or heirs of the body, shall take by way of 
descent, and not as purchasers. 

This rule equally applies, whether the several 
limitations are mediate or immediate ; but it 
is necessary that the several limitations should 
give interests of the same quality, either both 
legal, or both equitable; and that the heirs 
should be described with an intention that thej 
should take in their character of heirs, and not 
by way of designation of particular persons ; 
and that the several limitations should be ia 
the same deed or instrument, or in component 

(rj 1 Inst 2t b. 
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parts of the same instrument ; for example : in 
a codicilj as part of a will ; or in an appoint- 
ment, exercising a power in another deed (s). 

This rule of law admits of a great variety of 
distinctions, and of many anomalies and ex- 
ceptions. It has invited a large portion of pro- 
fessional attention. 

To understand this rule, and all its distinc- 
tions, the student should, in the first place, 
read those authors who have treated the subject 
in the most summary way. He should advance 
step by step into the discussion with those 
authors who have taken a more full, minute, and 
complete investigation of the subject. 

The order to be recommended is to read, 

1st, The observations of Mr. Watkins on this 
rule in his Treatise on Descents (t) : 

2dly, The succinct view of the rule in Skel^ 
leys case : 

3dly, Mr. Hargraoe's view of the rule, as 
given in his juridical arguments, and in his 
note on Coke Litt : 

4thly, Mr. Butler's note on this rule : 

5thly, Mr. Feames elaborate and compre- 
hensive view of the rule ; as part of his work on 
contingent remainders. 

It remains only to observe, that in copyhold 
lands, if the ultimate fee be limited to the use 

(9) Venables v. Morris^ 7 Tcnn Rep. 438 ; but see View of 
the Rule in Shdle^'s case, 

(O Page 159. 

voir. II. r F 
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of the former owner, or to his right heirs, 
though this be not strictly an use of equitable 
jurisdiction, he will retain his old estate ; and 
of course it will be descendible from the first 
purchaser of that estate (u) . 

So if tenant in tail by descent, es parte 
matemaj suffer a common recovery of the copy- 
hold lands, and the lands are re* surrendered 
to him in fee, this fee, according to the last de- 
cision, will be descendible to his heirs, 6r pairte 
matema^ and not from him as the first pur^ 
chaser (x)* 

But there are some propositions in the ca^e 
of Roe\. BaUwere (y) which we rather sin- 
gular. According to the doctrine of that case, 
if tenant in tail by descent from the mat^nal 
ancestor suffer a recovery, and declare the uae 
to himself in fee, the estate will descend to the 
heirs ex parte matema^ whether the lands be of 
copyhold or freehold tenure. 

This, no doubt, is true as to freehold lauadsj, 
because the use is, as to them, governed by 
rules which prevailed in courts of equity prior 
to the statute of uses. 

But as to copyhold lands, the racoveror must 
be admitted, and after he is admitted, he sur- 
renders to the use of the S^rmer tenant in tail 
and his heirs, and this surrender is a commim 
law conveyance, and the former tenant in tail 

(u) Roe dem. Noden v. Griffithi^ J. Blapk. ]^%^ 6m. 
(x) Roe dem, Crowe v. BaUhertj 5 Term Rep. 1P4» 
(!f) Ibid. 



UNDER HEIRS* 435 

take^ by the rules of the common law, without 
regard to the doctrine of uses, or any rule 
adopted by courts of equity. 

This case, therefore, was, in argument, very 
accurately compared to a ieoffinent and re-en- 
feoffinent ; and although Lord Kenjfon observ- 
ed in Koe v. Baldwere^ that this case has been 
ingeniously argued on the forms of a recovery^ 
and it has been compared, as to the copyholds, 
to the case of a feoffment and re-enfeoffment, 
yet this is by no means like the case of a 
feoffment and re-enfeoffment, and we cannot 
enter into these forms. They are, perhaps, 
inexplicable, but they must be taken as a mere 
mode of conveyance by a tenant in tail, and 
ought so to be considered in all respects ; and 
that it was so considered by the court in 
Martin V. Strachan. He 'added, that without 
witsting time in going through the doctrine 
laid down by Lord C. J. Lee, in that case, he 
thought they were bound to adopt the autho* 
rity of it, and to apply it to bath these species 
of property. 

With great deference, however, this opinion 
seems to have been too hastily formed ; and is 
a proof that the most learned judges may be 
surprised into error. It is impossible, on prin- 
ciple, to distinguish the case of a recovery of 
copyhold lands, with a subsequent surrender to 
the former tenant in tail, from the case of a 
feoffment and f e«e&feoffment* Both cases stand 
on the same footmg; and Lord Kem/an's obser-* 

IV 2 
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vations destroy the distinctions formerly taken, 
and universally adopted on this point. They 
make every case bend to the authority of Martin 
V. Stracharij under circumstances to which that 
case has, in principle, no application. They 
suffer a rale of equity to prevail over a rule of 
law, in a case in which equity never had any 
jurisdiction, either before or since the statute 
of uses. 

And it may be safely said, that it never was 
in the contemplation of the court by which 
Martin v. Strachan was decided, to question 
the authority upon which the effect of a feoff- 
ment and re*enfeoffment, or a fine, sur grant 
et render^ is grounded. 

The reason of the cases in which the fee 
taken under a resulting use, or under a result- 
ing trust, or under an express declaration of 
use ; or under an e&press declaration of trust in 
favour of the former owner ; will descend from 
the first purchaser under the former ownership, 
depends altogether on the rules applied by 
courts of equity, anterior to the statute of 
uses ; and which, in reference to uses, after the 
statute, were embodied into^ the law, by the 
express provisions and enactments of the sta- 
tute of uses ; namely, that the estate arising 
from the use should be of the same quality with 
the use. 

When a man seised in fee, ex parte matema^ 
had conveyed to the use of himsfelf in fee, and 
died seised of the use, a court of equity con* 
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sidered the use or beneficial ownership to belong 
to the person who would have been heir to the 
legal seisin, in case the legal seisin had re- 
mained with the former owner (zj . Thus the 
maternal heir, or other heir of the person by 
whom a conveyance had been made to the use 
of himself in fee, would, on a bill for an ex- 
ecution of the use or trust, by a re-conveyance, 
have been preferred to the heir of the person 
who had made the conveyance. In other words, 
the heir to the seisin^ and not the general heir, 
or heir to the person^ was considered to be 
entitled, on the ground, that, in equity, the 
ownership was not substantially changed On 
this principle trusts and equities of redemption 
do at this day follow the same course of descent 
as would have governed the legal estate, if that 
estate had remained with the grantor or mort- 
gagor. 

The rule of law, however, when unconnected 
with and independent of the statute of uses, 
totally disregards the former ownership. It 
merely respects the seisin as derived under 
the last conveyance, and considers the last 
grantee of the fee as the first purchaser, and as 
taking Jhodum nwum ut antiquum, and not an 
estate descendible from a former ancestor, who, 
in point of fact, had been originally, and in the 
first instance, the person to whose acquisition 
the family were indebted for the property. 

Cm) See Ahhoi r. Burton, ii Mod. Rep. 181. 

F r 3 
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To preserve a preference to the heir on the 
part of the first beneficial owner of the iamily, 
the estate, after a conveyance upon trust, or a 
mortgage in fee, which becomes forfeited, must 
be kept within the jurisdiction of a court of 
equity, so that the descent may be governed 
by the rules of that court. 

From the moment the equitable ownership 
is changed into a legal estate, the title is with* 
drawn from the influence of equitable rules, 
and is governed by the rules of law ; and under 
these rules the last grantee of. the fee is deemed 
the first purchaser f^a^. Hence,after a conveyance 
from the mortgagee in fee to the mortgagor, 
or his heir; or after a grant by a fine, sur grant 
et render^ which is, in its effect, a conveyance 
and re-conveyance; or after a feoffment and 
re-enfeoffment ; or any other conveyance, pro- 
ducing the effect of a grant and re-grant, the 
course of descent will be changed ; since it is 
in a court of law, and not in a court of equity, 
that any question of right between the different 
classes of heirs must be decided (b) . 

To apply these observations to the case of 
Roe \. Baldwere (c) : Had the parties left the 
legal estate in the demandant in the recovery, 
the equitable ownership would have bcien 
governed by the principles of courts of equity ; 
and the heir to the seisin, as it existed, ante- 
cedent to the recovery would have been pre^ 

(a) Dougl. 771, (h) Goodfifht t, WeOs. 

(c) s Tenn Rep. 104. 
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ferred to the general heir of the vouchee in the 
recovwy; with the exception only that the 
beir of the purchasing ancestor, and not the 
fadir ander the entail, is the heir for whom 
inqoiry must be made in investigating the 
title* 

But when the denrandailt had surrendered 
to the nse of the vouchee^ the vouchee had 
acquired the legal estate under a new seisin or 
title. He was the first purchaser of that estate; 
And, consistently with principle, the heir on the 
part of his father, and not the heir on the part 
ofi his mother, or other purchaser of the estate- 
tail, ought to have prevailed. This was the 
opinion of the gentiemen most conversant with 
subjects of this nature. 

From the high character of Lord Kentfon^ 
and on the rule stare decisis, it is more likely 
that Roe v. Baldwere will be followed in future 
adjudications, than that it will be over-ruled. 
But the evident departure from principle, and a 
fear lest this case should be used as a precedent 
for other cases, not the same in circumstances, 
orin terms, seemed to call for these observations; 
though -the general plan of this work, is to avoid 
a* detailed discussion df questionable points. 
At all events, the observations will be useful, 
as illustrating the difference of the niles, which 
govern the law of descents in courts of equity, 
and those which govern descents in courts of 
law, 

F F 4 
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As to the person last seised : 

In all cases of immediate descent from tliff 
first purchaser, the first purchaser is considered 
as the person last seised, whether he had an 
estate in possession, reversion, or remainder; 
and whether he had an actual possession or 
seisin, or not ; and whether he had an estate, 
or merely a contingent or executory interest. 

As to persons claiming by mesne descent, a 
distinction must be made between lands held 
in possession, and lands held in remainder or 
reversion, after an estate for years, or after a 
particular estate of freehold, as for life or in tsuL 

On the death of each ancestor, his heir 
becomes the owner, and, ipso factoy by the de- 
scent, he has a seisin in law* 

This seisin does not make him a stock or 
ancestor, unless he obtain an actual seisin ; and 
if the lands are held for an estate in possession, 
he cannot obtain an actual seisin, unless he, or 

> 

some one by his commandment, or subsequent 
assent, or the guardian in chivalry, in socage, 
or by nurture on his behalf, or some person to 
whom he leases the lands, actually enters into 
them ; or he changes the state of the title by 
making a conveyance or lease, &c., and thus 
acquires a new reversion (a). 

And it remains to be seen what shall be 
deemed an actual seisin, under the difierent 
circumstances of the descent of an estate of 

CaJ Watkins 64; I Inst, 15 a; Doe v. Keerif 7 Term Rep. 386. 
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inheritance, subject to a prior term of years, 
or a prior particular estate of freehold « 

And first as to the seisin of the inheritance, 
subject to a prior term for years. 

The possession of the termor is the possession 
of the owner of the reversion or remainder. It 
gives an actual seisin as distinguished from a 
seisin at law (bj ; as livery to a termor for years 
vests the seisin in the grantee of the remainder 
for life, in tail, or in fee. 

So the possession of a guardian, either by 
knight-service, in socage (c)^ or by nurture (dj^ 
or of a copyholder, or of a tenant at will 
^e^, [but qu. as to tenant by sufFerance, UndJ] 
will give an actual seisin as distinguished 
from a seisin at law, and make a possessiofratrisj 
in other words, the stock of a new succession. 

But if a man has an estate in fee, mediately 
or immediately expectant on an estate for life 
or in tail, in himself (f)^ or a stranger, and 
the fee descends from him to his heir, and the 
heir dies intestate^ without having acquired an 
actual seisin of this remainder or reversion in 
fee; the heir to the person last seised, viz. the 
ancestor of the mesne heir, shall be entitled by 
descent. 

But an actual seisin may be gained of this 
reversion or remainder by several means : 

fbj 1 Inst. 15 a. (cj Ibid. 

(dj Newman t. Newman^ 2 Wilson 516. 
(€j Hale*B Notes to 1 Inst. 15 a. 
Cf) 1 Inst. 281 a; Watk. Descenta 151. 
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It was at one time supposed that an actual 
seisin might he gsdned hy receiving rent re^ 
served on the estate for Ufe or in tail. The point 
has heen decided different waysw Accordiog to 
luord Ca^e (g)^ there would be an actual seisin 
by reQeivHig the rent. But according to Locd 
Waley in hb notes, it has. been adjudged, and 
the law seems to be, that in such case, setsio of 
rent does i¥^t make passesmo fratris. 

1st, An actual seisin may be gained of such 
revarmn or remaindec, by making a lease, and 
thus acquiring a new reversion, or (for sc^ the 
law seems, though no authority for the po'mfc 
faaa been found,) by making a conveyance to 
uses, so that the fee is taken back by expness 
Imutation ov resultuag use, under his own. act 
or conveyance. 

2dly, An actual seisia may be acquired by 
the determination of the prior particular estates 
of freehold, and obt^ning actual posseasioi^ 
afid, as a coas€K]|ueiiC€^ seiain, either by t^e heir 
himself, or by bis tenant or guardian, or any 
other person on his bdialf.. 

It is to be remembered^ that 9,1% actual seismi 
onoe acqwred mAy be defeated under a prior 
title ; and if such seisin be defeated in the life* 
time of the heir, then aa ^ aa such seisin is 
defeated, the title nuistt be deduced from the 
ancestor last seised, and not from the heir whose 
seisin was thus defeated. 

For example ; A dies seised, and JB is his 
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heir, and the heir obtains an actual seisin ; but 
this seisin is defeated, as to a third, part, by the 
endowment of a woman entitled to dower. 

As to this one third part, the law considers 
the mesne heir, in the same state as if he never 
had obtained an actual seisin. 

On this point it may also be observed, that 
if the heir bad died seised his heir would have 
been entitled; and a subsequent endowment 
would not have disturbed bis title its heir. 

The rule dos de dote peti mm debet ^ with its 
distinctions, flows from the same principle. 

So if the immediate heir had made a lease for 
life, and the lessee had endowed the widow, this 
endowment would not have defeated the seisin 
of the heir, because the heir had acquired an 
actual seisin; and the reversion was changed 
and altered by the lease for life ; and the re* 
version had become expectant on a new estate 
for life (k) ; in other words^ there was a change 
in the reversion. 

And there are 9ome interests of which an 
aetual seisin cannot be acquired, aa contiiigeat 
remainders. But each heir for the time being 
is so far the owner that he may devise or 
release. 

It is not sufficient that the party is stated 
in the deed to be, or to have been, tke heir, 
except m cases in which the possesion has been 
held for a long series of years, on, the fiMting 
of the title of the heir. 
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In a case of recent descent, the state of the 
pedigree should be authenticated by certificates 
of marriage, baptism, &c. or by affidavits of 
persons acquainted with the family. 

This is more particularly proper when the 
heir is a collateral relation, and the descent is 
from a remote ancestor ; and every case must 
be governed by its own circumstances, and the 
probability that the person who asserts his 
ownership as heir, is the person in whom that 
character is, or was, fulfilled. 

It sometimes happens that no heir on the 
part of the fisither can be found ; and the ma- 
ternal heir claims an estate of which the person 
last seised, was the purchaser. 

Titles of this sort, till protected by a long pos- 
session, or by a fine with proclamations, &c. &c. 
should be viewed with great jealousy ; investi- 
gated with great care ; and finally accepted with 
more than ordinary caution, by requiring in- 
demnities, &c. when they can be obtained ; for 
though the possession may be held, under a 
title made out primA facie by the maternal heir; 
yet, with the exception of particular cases, in 
which the extinction of the inheritable blood 
of the father can be traced, as a consequence 
of alienage, bastardy, or the like, it is highly 
probable, and almost certain, that there does 
exist a more immediate heir, although from 
the obscurity of the family, such heir cannot be 
traced t 

In many instances also, the investigation is 
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not made, as extensively as it might and ought 
to be ; for although there may be an extinction 
of the inheritable blood on the part of the father 
or grandfather of the person last seised, or of 
the first purchaser ; it by no means follows that 
the heir on the part of his mother is entitled 
to succeed. 

According to the canons of descent, as pro- 
pounded by Blackstone, there must be a failure 
of the collateral relations on the side of the 
father, including the maternal ancestors, before 
an heir on the part of the mother of the person 
last seised, can establish a title in himself. It is 
to be lamented that this rule is not fixed by a 
decision. Within a few years a case was agi- 
tated, which, if it had not been compromised, 
would have led to a decision of this point. 

In tracing a pedigree of collateral descent 
from a first purchaser, the course to be pur- 
sued under the canons, and their illustration, 
as propounded by Blackstone^ is, 

1st, To find the father, and then to inquire 
for his collateral relations : 

2dly, On their failure to inquire for a grand- 
father, and his collateral relations ; and so on 
proceeding to the person next in degree of 
proximity. 

Having gone to the utmost extent to which 
the paternal line can be traced, the third step 
is to find the mother %of the most remote paternal 
ancestor, and to inquire for her collaterals; and 
on their failure, to proceed in an inverse order, 
coming down at last to the collaterals of the 
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motlier of the fitther of the person last 
and on failure of that line only can the col-^ 
laterals on the part of the mother of the person 
last seised be admitted. 

The simple table which is annexed will, in the 
most effectual manner, elucidate these obsarva* 
tions; taking the figures as denoting the order or 
priority of succession in which the collateral 
relations of the persons designated by the several 
figures, will be entitled to take, e^feudum tuwumy 
descending ut antiquum^ after a iiulure of de- 
scendants of the first purchaser. 

It is also to be remembered, that no one can 
succeed as heir, unless he be of the blood of the 
first purchaser, as well as heir of the whole blood 
to the person last sdsed ; consequently, * in all 
cases in which any other person than the person 
last seised, was, in point of law, the first pur- 
chaser, the pedigree is narrowed, and circum* 
scribed, by excluding all persona except those 
who are connected in blood, with the person 
who was the first purchaser; therefore, wben 
the father was the first purchaser, all persons, 
as &r as they most claim as being of the blood 
of the mother only, either in the descending 
or collateral line, will be excluded. 

But it may happen that the same person may 
be related, at the same time, by the blood of 
the father, and also by the blood of the motlier; 
and may be entitled, as being of the blood of 
the father, though esduded as being of the 
blood of the mother. 

In succestioiis ia tbe collateral Ime^ half- 
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blood never can exist in any other branch of 
the pedigree than that which traces the pedi« 
gree of the person last seised from the common 
ancestor : all descendants from any other person 
in the line of succession must be of the whole 
blood to the person last seised ; since they are 
descendantis from two persons being the com- 
mon ancestors. Pedigrees frequently become 
unnecessarily complicated, from disregarding 
these distinctions. 

And with respect to the rule passessio fratris 
^iidt sororem esse fueredemj it is also to be 
observed, that the mere circumstance that a 
person is of the Imlf^blood to the person last 
seised, will not exclude him from taking as heir, 
if he be of the whole blood to those ancestors 
through whom the descent is to be derived by 
representation. 

Thus, suppose two first cousins to intermarry^ 
and to have issue jP* The father Z) also had issue 
G by another wife, and F, being the first pur* 
chaser, dies seised : G could never take as the 
paternal heir of JP, because he is of the half- 
blood to F; but he can take as matemai Heir 
to F, because, with reference to E, the maternal 
ancestor, D, and consequently F his son, he 
derives his pedigree Irom two persons who weve 
the common ancestors of E. 

Thus, in tracing the pedigree from jE, G is 
considered as of the whole blood of £, and 
therefore of P, although with reference to a 
descent from F, as irst poiHrhaser, 6r in the 
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paternal line, in right of representation of the 
father as father, distinguished from being cousin 
of £, he is not of the whole blood to jP. 

Instead, therefore, of propounding the rale 
to be, that the heir must be of the whole 
blood of the person last seised, it would be 
more correct to say, that he must be of the 
whole blood to, that is, descended from, those 
two parents, whether father and mother, or 
grandfather and grandmother, or other ances* 
tors in an higher degree, who are the common 
link or vinculum in the pedigree. The ap- 
parent difficulty of the case which has been 
stated, arises from the circumsjtance that G 
claims and takes as cousiuj and not as brother^ 
to JP. One of those discussions, which take 
place between young gentlemen studying the 
law, and shortly afterwards a case of actual 
practice, led to this criticism. In short, general 
rules frequently mislead students from the uni- 
versality <5f their terms ; and it is only by » 
critical examination of the reason of the rule, 
that the exception can be discovered. 

The proposition that a father cannot , be heir 
to his child, is another instance which leads 
to a similar discussion. The father maybe heir 
to his child, as his cousin, though he never 
could be his heir, as his parent. 

To examine this point : Jn the second vo- 
lume of his Commentaries, (p. 13) the learned 
Blackstone has a passage in these words : *^ In 
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'^ personal estates the father may succeed to bis 
** children; in landed property he can never 
^* be their heir, hy any the remotest possibiUty/^ 
By this passage it must be understood, that the 
father cannot succeed to his son merely in the 
character and relation of father. In any other 
sense, it is not by any means accurate to say the 
father cannot, " by any the remotest possibility," 
succeed to the son as his immediate heir. The 
intention of Blackstone evidently was to admit, 
that which, certainly, is true, that the father, 
though he cannot be heir to the son, merely as 
his father, yet, eventually, may become heir to 
the estate ; and after a descent to any collateral 
kinsman^ may succeed as the heir to that person. 
It abo seems to have been his intention to have 
denied that there was any possible means by 
which the father could succeed ^^ as immediate 
heir to his son, by any the remotest possibility. > 
A contrary doctrine however is clearly esta- 
blished. It has been held that the father may 
be immediate heir not oiily to the estate of his 
son^ but to his son, as the second cousin of the 
son. For as the father would be entitled to be 
heir, as cousin to the son, if he did not sustain 
the relation of father, he is not excluded 
merely on the ground that he is the father. In 
searching for the heir of the son, the father, 
considered merely as the father, must be passed 
over as not inheritable; on the other hand, he is 
to be allowed the right of a cousin and collateral 
kinsman, when he can claim in that character^ for " 

VOL. II. G G 
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quum dm jura m fmo persona ccneurrtint^ aquum 
est ac d essent in diversU. Thus he is to be 
con^dered in a double point of view ; first, as 
a fiither, secondly, as a cousin. .Suppose then 
two cousins to intermarry, and that there is 
issue of that marriage a son, who purchases 
lands and dies : in inquiring for the heir to 
the son, it is a decisive objection against a 
claim of the father, that he is the fittber ; as 
often as the question b, whether he shall be 
preferred to the uncle or great uncle of the 
son, on the part of his &tber. But let the 
paternal line fail, and then recourse must be 
had to the maternal line. In that line the 
fether may succeed as a cousin to his son, 
thus: 

A^ a bastard, has two sons, B and C ; B has 
a sonX); C has a daughter JS; these two children 
.intermarry and have issue JP, who purchases 
lands, and dies without issue. In this case D, 
the father, B the grandfather, and A the great 
grand&ther, as the paternal ancestors of JP in 
the direct ascending line, are to be excluded 
from the succession. C therefore, if living, as 
the paternal great uncle, or E his daughter, as 
the paternal cousin in right of her represen- 
tation of C, and notwithstanding she is the 
mother of P, may succeed to his estate. But 
suppose C and £ to be dead without issue, 
then jB, as the brother of C ; and if jB be dead, 
then D his son may succeed ; the former as 
brother, the latter as nephew to C ; in other 



UNDER HEIRS. 451 

words, as the cousin and maternal heir of F 
the son. In this case, F is supposed to have 
been the purchaser ; and the observations show 
that both his father and mother, as his cousins, 
are in the hne of succession to him, and capable 
of being his heirs in the collateral line of their 
relationship. From the circumstance, that the 
son is the purchaser, arises the conclusion, tiiat 
the mother stands preferable in the line of 
succession to the father. The same would be 
the case if the lands had been purchased by D 
the father, B the grandfather, or A the great 
grandfather of F in the paternal line. On the 
other hand, suppose E the mother, or C her 
father, as the maternal grandfather ofF, to 
have beeta the purchaser, then jB the paternal 
grandfather, and in right of him, Z> the father 
of P, would be preferred to C and £. 

The situation of these persons may be repre- 
sented by a circle, in this form : 
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^ To find the paternal heir of F the purchaser, 
the circle must be searched from the left to the 
right, beginning with D the iather, and ending 
with E the mother, as cousin to her son. By 
supposing C and E to be dead without issue, 
there will be a failure of the heirs of JP on the 
part of his father, though his father, or his 
paternal grandfiather be living. Recourse must 
therefore be had to the maternal line. To find 
the heir in this line, the reverse of the circle 
must be taken, and then B, if living is the 
first inheritable person as the brother of C; 
and if B be dead, then D the father of jF, as 
his second cousin, will, in right of his represen- 
tation of B, be the immediate heir of jF. 

The difficulty, if any, in understanding these 
positions, will be removed by considering that 
the father will succeed to the son as hh cousin 
and heir in the maternal line^ and not as his 
father. The like observation applies to the 
mother when she t^ inheritable^ for she takes as 
heir in the patfsmal line. 

Experience also suggests the caution, that 
in cases of recent descent care should be taken 
that the descent has not been interrupted by 
any testamentary disposition. 

Hence the practice of requiring evidence to 
raise the presumption, that the last owner, and 
when there have been intermediate descents, 
each mesne heir, has died intestate as to the 
lands in questioir. 

In deducing a title under trustees, this caution 
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is not oburved so fraquentlyy as the importance 
of the case deserves. 

To satisfy a purchaser . of intestacy, the will 
of each successive owner or trustee^ if there be 
any will| should be produced ; that the effect of 
such wiH on the title may be considered ; and 
as often as it is alleged that each intermediatd 
owner, or trustee, died intestate, then letters 
of administration should be produced ; or if, 
as it sometimes happens, it is alleged that the 
party had not any property, and therefore no 
administration has been taken, there should be 
a search for a will in the ecclesiastical courts of 
the several ordinaries, to whom the right of 
granting the administration of the assets, if any, 
would have belonged ; namely, die prerogative 
court, the court c£ the diocesan, iwd of the 
archdeacon, or other person having local or 
peculiar jurisdiction. To take letters of admi- 
nistration for this direct purpose, is of no use, 
except to induce the belief of intestacy from the 
oath which is taken; and an affidavit would 
equally answer that purpose. 

On occasions, however, of pedigree, as in all 
other instances, a discretion must be exercised. 
It should be governed by circumstances; and 
the caution will vary with the character of the 
persons with whom the purchaser is deaVmg. 
In proportion as they are illiterate, ignorant* 
or dishonest, in the samQ proportion the in- 
dustry of the purchaser should be exeirted^ to 
ascertain the real state of the title. 
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Much also depends on the character and 
reputation of the soticitors^ who are concerned 
for the £unily; and the probability there is 
of any fraud having been practised ; or of any 
misrepresentation having been made ; or of any 
information being withheld. 

Sometimes this inquiry is ext^ided even to 
a period of a century. 

Tfais^ however, is carrying the caution 
beyond the bounds of prudence ; with the 
exception of those cases in which there is a 
reference to a will, and the nature of the caae, 
and the circumstances of the title may render 
it expedient to ascertain whether an estate*tail, 
with special limitations in strict settlement, n^ight 
not have been created by such will ; or there 
is, from a common recovery appearing on die 
abstract, some ground to suspect an entail ; and 
there is a chance of tracing such entail by a 
search for the will of a given person. 

Such searches for wills of persons who were 
the owners at distant periods is more particu-^ 
larly necessary, when the possession has been 
held by the same person, or by the same 
family, for a long series of years ; as sixty years 
or upwards. 

In one instance the lands had been held for 
eighty years by the same person ; and after 
great reluctance, the will of her^ brother was 
produced ; and though it had been alleged that 
he had died intestate, it turned out that the 
present owner was tenant in tail under his will. 
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These and the like instances suggest cautions 
which often subject the conveyancer to the 
imputation of giving unnecessary trouble, and 
of being the author of delay and expense ! I 

And in this place it may be observed, that 
those titles are most eligible in which there 
has been a frequent change of property from 
one family to another, and the chain of evi- 
dence is carried on by a connected series of 
purchase deeds, settlements, or wills, &c. 

As an exception to the general rule, that the 
property must be derived from the first pur- 
chaser, it is to be noticed, that when easements, 
or rights of way, or rights of common, are made 
appendant to land, the accessary will follow the 
principal ; and the heir to the land, though he 
be a maternal heir> will be entitled to the ease- 
ment, &c. though purchased by a person who 
has left a paternal heir. 

Lands which escheat descend with, and as 
parcel of the manor, in right of which the 
escheat takes place. 
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